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Two Recent 


Declaratory Judgments 


by EDWIN BORCHARD 


WO RECENT cases, 

one federal and one 
from Ohio, illustrate the 
dangers in a promiscuous 
use of the declaratory 
procedure bv insurance 
companies. In the first 
case the company abused 
the procedure; in the sec- 
ond case, the court mis- 
construed the law. 
In the federal case [ Amer- 
ican Insurance Company, 
et al. v. Bradley Mining 
Co., United States District 
Court, Northern District 
of California, October 18, 


1944. 5 CCH Fire and 
Casualty Cases 340] an 
action was brought by 


31 non-state insurance 


companies in a United 
States District Court in 
California against their 


insured, seeking after a loss, a judgment 
declaring plaintiffs without liability under 
certain “business interruption and property 
damage” insurance policies, Federal juris- 
diction was based on diversity of citizenship, 
and the fact that the claim exceeded $3,000. 
The insured filed a motion to dismiss on 
the ground that two California insurance 
companies were indispensable parties to the 
action and had not been joined, and that if 
they were joined diversity of citizenship 
and federal jurisdiction would be lost. 


Indispensable Parties 


On that ground the court granted the mo- 
tion to dismiss, considering the two Cali- 
fornia companies indispensable parties, since 
each policy contained a provision limiting 
liability to the proportionate loss which the 
amount of each separate policy bore to the 
total amount of the policies. It further ap- 
peared that the plaintiff companies, before 
bringing suit June 27, 1944, had agreed 
with the insured that his time for bringing 
action against them would be extended to 
October 24, 1944. The two California insur- 
ance companies on the same day instituted 
a California suit asserting non-liability. 
The same attorneys represented the plain- 
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See ‘‘Who’s Who in This Issue,’’ 
page 756 


tiffs in both suits. sy 
stipulation the attorneys 
in the California case 
agreed to be bound by 
the decision in the federal 
case. All the companies 
had an agent to receive 
service of process in 
Idaho where the property 
was located, the policies 
were issued, the premiums 
collected and the _ wit- 
nesses resided. 


Procedural Fencing 


On this state of facts the 
court considered that the 
federal suit for declara- 
tory judgment should be 
dismissed. Not only were 
the two California com- 
panies considered indis- 
pensable parties plaintiff, 
but the suit itself was regarded as a pro- 
cedural device to escape prematurely a 
manifest Idaho state jurisdiction. On both 
counts the federal court is probably cor- 
rect. While it may possibly be debatable 
whether the California companies were in- 
dispensable parties plaintiff (although most 
courts would agree with the trial court), 
there is hardly any doubt that if sued as 
defendants the California companies would 
have had to be sued, and that the only 
ground for exempting them might have 
been the inability of the plaintiff to serve 
process in Idaho. In view of their propor- 
tionate interest in the policies, the Califor- 
nia companies have a joint interest under 
Federal Rule 19(a) and could therefore be 
deemed subject to necessary joinder. 


When a Party Is Indispensable 


Even apart from statute, the federal courts 
[See State of Washington v. United States, 
87 Fed. (2d) 421 (C. C. A. 9, 1936) ; Shields 
v. Barrow, 58 U. S. 129, 141 (1854)] have set 
up the following criteria for determining 
when an absent party is indispensable: 
First, when the interest is not distinct and 
severable; second, when the court cannot 
render complete justice between the parties 
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in issue without the absentee; third, when 
the decree will injuriously affect the interest 
of such absent party; fourth, when the 
judgment in absence of such party is incon- 
sistent with equity and good conscience. If 
any of these questions can be answered in 
the affirmative, the absent party is indis- 
pensable. 


The Court's Discretion 


Apart from the rules, however, the court 
under declaratory procedure has a certain 
discretion to make all parties whom it con- 
siders might be bound by the judgment 
parties of record to be served with process. 
Section 11 of the Uniform Declaratory 
Judgments Act, which is a model for the 
Federal Act, provides: “When declaratory 
relief is sought, all persons shall be parties 
wlio have or claim any interest which would 
be affected by the declaration, and no dec- 
laration shall prejudice the rights of persons 
not parties to the proceeding.” If the court 
considered the California companies prop- 
erly parties, it could have requested that 
they be joined as plaintiffs, a joinder which 
would have defeated federal jurisdiction. 
But even apart from these two methods of 
considering the California companies par- 
ties, indispensable or necessary, the court 
has a certain discretion in not permitting 
the declaratory procedure to be used for 
procedural fencing. Especially since the 
companies had agreed to extend the time 
for the insured’s action to October, was an 
earlier suit for a declaration improper, in- 
equitable and premature, Only if the agreed 
date in October had passed without in- 
sured’s suit might the companies have been 
justified in initiating a declaratory action 
seeking a declaration of non-liability. Even 
then a studied effort to defeat Idaho juris- 
diction should have been frowned upon. 
It was perfectly possible at that time to 
bring a declaratory action under the Idaho 
Statute. 


Use of Procedure by Insurance Companies 


The case raises the question discussed on 
several occasions whether the procedure it- 
self, of great value to insurance companies, 
is not injured by its frequent abuse. The 
companies as a group should seek the ad- 
vice of some central bureau as to their 
chances of success, since failure and particu- 
larly predictable failure does injury to the 
procedure as a whole. 


The Ohio Case 


In the Ohio case [Ohio Farmers Insurance 
Company, et al., appellees v. Heisel, Sr., et all., 
appellees; Lowenstein, Exrx., appellant. 143 
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Ohio St. 519, 56 N. E. (2d) 151 (1944)] the 
court was in error. In that case the Ohio 
Farmers Insurance and another company 
issued to the defendant policies insuring him 
against loss by reason of liability imposed 
upon him for damages resulting from the 
ownership or use of a certain automobile, 
provided it was driven with insured’s con- 
sent. The car was driven one day by the 
insured’s son. In a collision both the son 
and the driver of the second car were killed. 
The executrix of the driver presented a 
claim, and a fellow passenger of the son 
seemed likely to claim. The company there- 
fore brought suit for judgment declaring 
that the son had driven the car without his 
father’s consent or permission under a 
clause excluding liability in that event, and 
declaring the company not liable for the in- 
juries caused by the accident nor bound to 
defend the insured. The court in this case 
also dismissed the complaint as unauthorized. 


A Wrong Construction 


Unfortunately for the court, this type of 
case is exceedingly common. [See numer- 
ous cases discussed and cited in Borchard, 
Declaratory Judgments, 2d Ed. 1941, pv. 645 
et seq.) The ground for dismissal was one 
of Statutory construction, a construction 
unique in the history of this procedure. The 
court held that Section 2 of the Uniform 
Act which authorizes the determination of 
any question of “construction or validity” 
arising under a written instrument limits 
the general power to render declaratory 
judgments conferred by Section 1, although 
Section 5 specifically provides that “the 
enumeration in Sections 2, 3 and 4 does not 
limit or restrict the exercise of the general 
powers conferred in Section 1 ” Even 
if it could be conceded that the application 
of the company’s policy to this particular 
case—the issue of “coverage”’—does not 
involve a question of “construction or valid- 
itv” under Section 2 (a view not plausible), 
Section 5, not cited nor quoted by the court, 
plus an overwhelming line of precedents, 


would seem to settle the matter. Section 1 
broadly provides that “courts of record 
within their respective jurisdiction shall 


have power to declare rights, status and 
other legal relations whether or not further 
relief is or could be claimed.” This provi- 
sion has been considered amply broad 
enough to enable insurance companies to 
bring an action for a declaration of non- 
liability where circumstances, as in this case, 
permit. Other courts, whether under Sec- 
tion 1 or Section 2, have found no difficulty 
and have raised no question as to the pro- 
priety of applying to this issue the declara- 
tory judgments Act. 

(Continued on page 742) 
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Implied Warranty 





and the Bailor-for-Hire 


by EDWARD L. O’CONNOR 


RECENT DECISION of the Iowa 

Supreme Court, Evans v. Upmier, 16 
N. W. (2d) 6, 11 CCH Negligence Cases 
304, decided October 17, 1944 (in which the 
writer was counsel for the plaintiff) in a 
case of first impression in Iowa, holds one 
in the business of renting horses to the pub- 
lic, to the liability of an “implied warrantor” 
of the fitness of the animal for the purpose 
for which it is let. It thus repudiates the 
common-law doctrine of scienter as applied 
to the renting of animals, and adopts the 
salutary rule holding the livery owner to 
accountability, without proof of sctenter, in 
the case of injuries resulting from the un- 
fitness of the rented animal for the purpose 
for which rented. 


This common law limitation of scienter as 
a condition of the liability of the owner 
of an animal for harm done by it because of 
vicious tendencies, was early abolished by 
statute in many jurisdictions in the case of 
dogs. But these statutes, through over- 
sight or otherwise, did not relate to animals 
generally. And so, after the prerogative of 
the first free bite had been taken away from 
Rover, Dobbin still had his first bite, buck 
or misdemeanor “on the house”. That the 
courts have for the most part been able to 
remedy this omission of the legislature, and 
to lay at rest the outmoded common law 
doctrine is distinctly to their credit. 


The Record Facts 


In'somewhat greater detail than recited in 
the court’s opinion, here are the facts relied 
on by Evans, the plaintiff. 


On June 3, 1942, Ray Evans and his wife, 
together with seven other couples, planned 
a farewell courtesy for Mr. and Mrs. Urban, 
who were leaving Iowa City to reside in 
New York State. This farewell party was 
to be an outing at Harry Upmier’s six hun- 
dred acre Ranch which is located in the 
north part of Johnson County, Iowa. Mr. 
Upmier had been conducting a riding 
academy in connection with his farming ac- 
tivities. Arrangements were made with Mr. 
Upmier to rent horses for this group ride 
at fifty cents per horse. The Plaintiff, Ray 
Evans, was a man about forty-two years 
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page 756 
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of age who had ridden five or six years off 
and on while a youngster but had not 
ridden a horse for twenty years prior to this 
occasion. Plaintiff’s wife had never ridden 


a horse until she arrived at Defendant’s 
Ranch. 
This group arrived at defendant’s riding 


academy between 6:30 and 7 o’clock in the 
afternoon and were immediately assigned 
their horses by the Defendant and his son, 
who was assisting him in the operation of 
the riding academy. Plaintiff’s wife asked 
for a very quiet horse, explaining that she 


had never ridden before. Defendant did 
assign a very quiet and gentle horse for 
Plaintiff’s wife to ride. The Plaintiff did 


not request a spirited horse and, in fact, did 
not say anything to Defendant about his 
skill or lack of skill in horse-back riding or 
the type of horse that he wanted. Neither 
did the Defendant make any oral representa- 
tions as to the type of horse that he assigned 
to Plaintiff. The horse that was rented to 
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Plaintiff was a medium sized gray horse, 
named Romeo. 


Plaintiff was a little late in starting his ride 
because he wanted to see how his wife was 
getting along on her mount. Most of the 
group had started off ahead of Plaintiff and 
were some distance in the lead when he 
started Romeo on this ride. Romeo first 
started off at a walk, then began trotting 
and suddenly broke into a fast and furious 
gallop in an apparent attempt to get to the 
head of the column. 


The Occurrence 


Plaintiff did not care to ride this fast and 
tried to hold his mount in check by a real 
tight rein but, try as hard as he could, the 
Plaintiff was unable to hold Romeo from 
running at this break-neck speed until the 
horse arrived at the head of the column of 
horses. Then Romeo would slow down un- 
til another horse got ahead of him. The 
group travelled about a mile across the fields 
until they came to an opening in the 
fence and then emerged onto a dirt road. 
The opening in this fence was about six- 
teen feet wide with a large tree standing as 
a fence post at one edge of this opening. 
The Plaintiff and several other riders near 
him rode down on this dirt road for about 
three quarters of a mile, when they turned 
their mounts around and started back. Ed 
Urban and a few other riders had not ar- 
rived at this turning point and, as soon as 
they noticed that the leaders of this group 
were returning, they turned their mounts 
around and started back. This placed Ed 
Urban and these other riders some distance 
ahead of Plaintiff on Romeo. 


When Romeo saw these other horses ahead 
of him on the return trip, he immediately 
started to gallop as fast as he could in an 
effort to overtake them. Plaintiff pulled 
back on the reins as hard as he could and 
Romeo reared up on his hind legs throwing 
his front legs high in the air and whirling 
about in an effort to get a fresh start. At 
this point, the Defendant said to Plaintiff, 
“just give him his head and he will be all 
right.” Then, when Plaintiff loosened up 
on the reins, Romeo put on extra speed and 
galloped to the head of the column of horses 
on the road. Ed Urban had been in the 
lead and just as Romeo came up alongside 
of Urban’s mount and when both horses 
were about even, Romeo suddenly and 
swiftly swerved to the right, crashing into 
Urban’s horse and flinging Plaintiff off to 
the left and against that tree that was stand- 
ing at the edge of the opening in the fence. 
Then Romeo ran riderless off to the barns 
about a mile away. Urban’s horse con- 
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tinued in a straight line down the road, with 
Urban being dragged along the road with 
one foot caught in the stirrup. Urban was 
able to get his horse to come’to a stop by 
hollering “Whoa!” 

Romeo’s burst of speed, in suddenly swerv- 
ing to the right in his desire to run through 
this fence opening and in crashing into the 
head and forepart of Urban’s mount, threw 
Plaintiff against this tree with such force as 
to crush his left arm at the elbow, to smash 
his left knee and to fracture his left hip. 
Plaintiff had to be hospitalized for eight 
days and was unable to resume work for 
two months. His special damages for med- 
ical and hospital care and loss of time 
amounted to $513. The injury to his left 
arm resulted in a 40% permanent disability 
of this arm. 


Romeo's Past 


Three months prior to this accident, the 
Defendant bought Romeo in a sale ring at 
Cedar Rapids, Iowa, as an unbroken horse 
seven years old. Defendant broke him to 
work before he broke him to ride. One of 
Defendant’s witnesses, who had ridden Romeo 
and had observed him on many occasions, 
testified that she “noticed Romeo was full 
of life.” Another of Defendant’s witnesses, 
who was even more familiar with Romeo, 
testified, “Some of our riders were begin- 
ners and I would hesitate to assign Romeo 
to a purely beginner rider, but Romeo was 
assigned to any one who had done any 
amount of riding at all. I wouldn’t assign 
Romeo to a beginner.” Romeo was uncon- 
trollable for practically the entire distance 
that Plaintiff rode him on this occasion. 
The horse exhibited “outlaw” characteristics 
or vicious or mischievous traits of becom- 
ing unmanageable when ridden in a group 
of other riding horses at all times on June 
3, 1942 except at the very start of the ride 
while he was walking. The Defendant’s dili- 
gence employed in getting acquainted with 
this horse can be summed up in the fol- 
lowing question and answer: “Q. How much 
care did you take with Romeo?” A, “I had 
him up everyday put shoes on him every 3 
or 4 weeks.” About a year prior to the trial, 


the Defendant told the Plaintiff that he had’ 


gotten rid of the horse and had sold him to 
a farmer who lived near Iowa City, Iowa. 
But when the Defendant and his son were 
on the witness stand they each testified that 
they did not know the name of the person 
from whom they bought Romeo nor the 
name of the person to whom they sold him. 


The Common Law Doctrine 


An early Wisconsin case Kocha v. Union 


Transfer Co., 188 Wis. 135, 205 N. W. 923, 
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represents the common law line of author- 
ity, that would deny recovery to the plain- 
tiff unless he can show sctenter on the part 
of the renter of the animal. In that case, 
the Defendant drove a delivery wagon and 
at its rear end were fastened 3 horses 
abreast, each attached to the wagon by a 
halter of such length that the horses’ heads 
were about one foot from the wagon. Plain- 
tiff, on a bicycle going about 10 miles per 
hour, overtook this wagon and in passing 
the same, one of the horses whirled side- 
ways and kicked the bicycle, throwing Plain- 
tiff to the pavement and injuring him. 


The learned Wisconsin Court, in a facetious 
vein, said: “This rule of the common law 
has been changed by statute in this state, 
but only so far as it affects the dog. There 
has been no modification as to the horse 
or a taking from him of his free first kick. 
In this case, not only was there no evidence 
by plaintiff as to the prior existence of 
vicious or mischievous propensities, but the 
defendant, assuming the burden of proving 
the disposition and nature of this horse, did 
make such a showing that at the close of 
the trial it appeared, as radiantly clear as 
the beams of an unclouded, noonday sum- 
mer sun, that, to quote from appellant’s 
brief, ‘the good character of the horse stands 
unimpeached’, 


Shakespeare, Byron, Job, et al. 


“Tt being therefore a verity in this case 
that the horse possessed that which, accord- 
ing to Iago, if in man or woman, ‘is the 
immediate jewel of their souls,’ a good name, 
it must suffice for the horse and for us, 
without determining whether, in addition to 
good character and reputation, he also 
possessed a rare discriminating intelligence 
of head or heels when, in his pick for his 
kick, he chose the insensate bicycle rather 
than the sensating rider, as it is claimed for 
him by appealing counsel by saying, ‘he very 
carefully kicked the bicycle, not the man’, 
and the bicycle in the very center of the 
handlebars, there leaving his mark, no claim 
being made that he could write. * * * 
Though perhaps sadly, yet nevertheless 
surely, the judiciary must recognize that 
there is more of verity than of poesy in that 
modern aphorism, manufactured no doubt 
in Detroit, that “The Auto’s exhaust is the 
fatal gale of the equinox for the equine on 
our highways,’ and that Byron’s Mazeppas 
of the future for their wild rides must per- 
force be tied to hooded radiators for lack 
of noble steeds, “Tartars of the Ukraine 
breed’, or of any breed, still the era of the 
horse is not yet so bedimmed by moss and 
mildew that the courts can no longer see 
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and say that which for centuries has been 
common knowledge (including judges) of 
and concerning this animal so renowned 
in history and song, of whom it was said 
by the tormented poet, Job: ‘He saith among 
the trumpets, Ha, Ha; and he smelleth the 
battle afar off, the thunder of the captains, 
and the shouting,’ —who was prior to Pega- 
sus and subsequent to Sheridan’s ride. And so 
we do say, as a matter of common knowl- 
edge and as a matter of law, that the method 
here shown by tying and leading the horses 
was not dangerous per se. * * * In this 
case therefore, which is so likely to be the 
last or one of the very last times the van- 
ishing figure of the horse will be stamped 
upon the dry and dreary pages of our re- 
ports, we declare that the verdict (for plain- 
tiff) cannot be supported upon this third 
suggested theory. 


Mr. Justice Lamm on Mules 


“On this point we are in accord with much 
that was said by the Missouri court in the 
final disposition of the case concerning one 
of its famous mules, and, although we do 
not deem it necessary to indorse, yet cer- 
tainly we do not disparage the paean that 
Mr. Justice Lamm there sings in that ani- 
mal’s praise. In that case defendant’s driver, 
riding one mule, was leading by a 5 or 6 
foot halter the famous one, a gray, charged 
with being, but not proven to be, wild and 
unruly. The unridden mule shied and kicked 
damage of $5 to plaintiff’s buggy, for which 
sum plaintiff recovered in justice court and 
in circuit court. The Court of Appeals 
(Lyman v. Dale, 156 Mo. App. 427, 136 S. 
W. 760) approved this result by a divided 
court, suggesting that there should be some 
limit to the length of rope dividing a Mis- 
souri mule from its leader in city streets, 
and that such a maximum had been ex- 
ceeded. 


“The Supreme Court, however, (262 Mo. 
353, 171 S. W. 352), held that such method 
was no evidence of negligence, even though 
experts testified that such animals should 
have been ‘necking’, this term of unknown 
meaning in this locality is also described 
as ‘halter-yoked’, that to so hold would 
amount to overthrowing all common knowl- 
edge as to the handling of animals upon 
the public highways, and deciding ‘that the 
judgment from start to finish should have 
been for defendant’, 


“Said, sung and held” 


“What was said, sung, and held in that 
decision concerning the Missouri mule, with 
all the storied, latent possibilities lurking in 
its heels, will surely support and warrant 
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the conclusion here reached as to this Wis- 
consin horse. It is true that neither his 
pedigree, place or date of birth, appear of 
record here, but it is disclosed that he had 
lived with us and worn out his shoes upon 
our pavements these many years; this, in 
view of the verity of his unimpeached char- 
acter, supra, warrants, if not requires, the 
presumption in a Wisconsin court that he 
was Wisconsin bred as well as led. Then, 
and of course, being a Wisconsin horse, he 
like Webster’s Massachusetts, ‘needs no 
encomium’,” 


The Conn Case 


Another line of decision (and the one fol- 
lowed by the Iowa court) is represented by 
the case of Conn v. Hunsberger, 224 Pa. 154, 
73 Atl. 324, 25 L. R. A. (NS) 372, which ap- 
pears to be the leading American case an- 
nouncing the rule that when a bailor lets 
a horse for hire, he impliedly promises or 
warrants that the horse is not unruly or 
vicious but is fit and suitable for the purpose 
for which he ts hired. In this case the De- 
fendant was a livery stable keeper in Phila- 
delphia. For several months prior to the 
accident, plaintiff had hired of defendant 
a horse used for drawing a delivery wagon 
about the city. On the morning of the ac- 
cident, defendant gave him a new mare that 
he had just purchased. Plaintiff testified 
that defendant recommended this new mare 
very highly. She was hitched to the same 
wagon and plaintiff started to drive about 
the city as usual, Within half an hour 
thereafter, the mare suddenly started to 
kick violently and ran away crashing into 
a truck and injuring plaintiff seriously. The 
lower court directed a verdict for defend- 
ant because the plaintiff failed to prove 
scienter, there being no evidence that de- 
fendant had knowledge of the mare’s 
viciousness. 


Upon appeal, the Supreme Court reversed 
the lower court, with the following remarks: 
“It is the duty of the livery stable keeper 
to inform himself of the habits and dispo- 
sition of the horses which he keeps in his 
stable for hire, and if he knows that they 
are dangerous and unsuitable, or by the ex- 
ercise of reasonable care ¢ould ascertain the 
fact, he is liable for any injuries to his cus- 
tomers resulting from their vicious pro- 
pensities. The law will not permit him to 
close his eyes and ears, thereby remaining 
ignorant of the vicious habits of his horses, 
and relieve him from liability for injuries 
to a customer resulting from such habits. 
In his contract of hiring, he impliedly en- 
gages that he knows, or has exercised rea- 
sonable care to ascertain the habits of his 
horse and says to his customer that the 
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horse which he lets is safe and suitable 
for the purpose for which he has hired it. 
His warranty is against defects or vicious 
habits which he knows, or by the exercise 
of proper care could know; and, if he fails 
to exercise such care, and it occasions in- 
jury to his customer, he will not be relieved 
of liability, though he did not actually know 
the horse was unsuitable for the service. It 
is true a liveryman is not an insurer of 
the suitableness of a horse and carriage let 
to a customer, but he is bound to exercise 
the care of a reasonably prudent man to 
furnish a horse or carriage that is fit and 
suitable for the purpose contemplated in 
the hiring. 


“The customer is at his mercy, and must 
rely on the liveryman to guard him against 
the danger of a vicious animal or defective 
vehicle, and hence he has the right to de- 
mand of the liveryman that he will use such 
care in supplying a horse or carriage as a 
reasonably prudent man exercises in the 
conduct of his own business affairs. * * * 
It is imposing no heavy burden upon the 
keeper of a livery stable to require him to 
investigate the character of the horses he 
keeps in his stable before hiring them to 
persons whose safety may be endangered 
by their vicious habits. * * * The learned 
trial judge evidently thought that this case 
belonged to that class of cases in which 
it is held that, before a person who has 
been injured by a vicious animal can re- 
cover against the owner, he must show that 
the owner knew of the animal’s vicious pro- 
pensities. 


“This was a misapprehension of the law. 
The owner of a vicious dog who bites an- 
other is responsible only on proof of the 
sctenter. There (in a dog case at common 
law), there is no contract relation between 
the parties, and liability is not based on 
such relation. In cases of the character 
under consideration between the parties the 
liability of the owner of a livery stable rests 
on contract and an implied warranty that 
the animal hired to the customer is free 
from defects and infirmities making it un- 
suitable for the purpose for which it was 
hired. The breach of this contract, by 
failing to exercise reasonable care and dili- 
gence in furnishing a suitable animal, im- 
poses a liability upon the liveryman.” 


“~a Very Long Acquaintance 
With a Horse” 


In Lynch v. Richardson, 163 Mass. 160, 39 
N. E. 801, the Massachusetts Court said: 
“It was the duty of the defendant to furnish 
a horse that had no vicious habit, and if he 
knew of the existence of the habit, or if, by 
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the exercise of reasonable care to ascertain 
whether the horse was suitable for the use 
of hirers, he ought to have known that it was 
dangerous, he is liable for such injuries as 
resulted from his wrongful conduct. * * * It 
was the duty of the defendant to try to in- 
form himself in regard to the habits of horses 
kept in his stable for use in his business. I[t 
does not require a very long acquaintance with 
a horse to enable an ordinary livery stable 
keeper to form a correct opinion of his quali- 
ties. Usually he tries to ascertain as much as 
possible about it before becoming its owner.” 
(Italics ours.) 


Wisconsin Recants 


Even the Wisconsin court, in the later case 
of Vanigan v. Mueller, 208 Wis. 527, 243 N. W. 
419, did not treat this question in its historic 
facetious vein when the case was presented 
to them on the theory of breach of implied 
warranty by the hirer of a riding horse. In 
this latter case, the Wisconsin court, after 
reviewing Conn v. Hunsberger and other cases 
cited by the Pennsylvania court, stated as 
follows: 


“The case of Conn v. Hunsberger, supra, con- 
tains a fuller discussion of the liveryman’s 
contract and duties than any other. * * * In 
none of the cases above cited, whether con- 
ceived as on contract or in tort, was it consid- 
ered necessary to prove knowledge of the 
evil propensities causing the injury, failure 
to prove which forms the basis of defendant’s 
claim that a verdict should have been di- 
rected in his favor. * * * The contention that 
there was no evidence to take the case to the 
jury cannot be upheld. Jt is based on the 
idea that the plaintiff was thrown by the horse’s 
bucking, and it was never known to buck before, 
and that a dog, before the statutory enactments 
changing the common law rule as to sctenter, 
was entitled to its first bite, a horse is entitled 
to its first buck. We cannot agree to this prop- 
osition as applied to a horse let out by a 
liveryman for hire.” (Italics ours.) 


Trial of Evans v. Upmier 


The plaintiff’s petition in Evans v. Upmier 
was in two counts. The first count was based 
upon an express or implied warranty that the 
horse hired by the plaintiff for riding pur- 
poses was fit, safe, and suitable for such pur- 
pose. Count 2 was based upon the negligence 
of the defendant in furnishing plaintiff with 
a riding horse having vicious and unmanage- 
able propensities. But the plaintiff could 
show no evidence that Romeo had exhibited 
vicious traits on any prior occasion while he 
was owned by the defendant, so at the close 
of the plaintiff’s case he dismissed Count 2 
and based his entire claim upon Count 1. 


1944 


Defendant called 11 witnesses, who testified 
that they were familiar with Romeo, had 
ridden him on a number of occasions singly 
and in cavalry formations, and that they con- 
sidered him to be gentle and entirely safe for 
ordinary riding purposes. Four of defend- 
ant’s witnesses were young boys and girls of 
from 13 to 15 years of age. One of these 
young girls, Jane Hulme, testified as follows: 
“I knew the horse called Romeo. I used to ride 
him. I think I rode him about 5 or 6 times. I 
never did have any trouble with Romeo. Romeo 
did not have very much spirit. I wanted to ride 
another horse because I wanted to get a horse 
with more spirit than Romeo, He was a well 
mannered horse."’ 


All of these young boys and girls were very 
bright and intelligent youngsters. Each and 
every one of them appeared to be honestly 
and conscientiously recalling their experience 
while riding Romeo. 


The Iowa trial court instructed the jury in 
accordance with the rule of Conn v. Hunsber- 
ger. The jury returned a verdict for the 
plaintiff in the amount of $2,100, and the 
defendant appealed to the Supreme Court of 
Iowa, where the judgment for the plaintiff 
was affirmed, and the instructions based on 
implied warranty, given by the trial judge, 
were approved. 


On Appeal 


Said the Iowa Supreme Court in deciding 
Evans v. Upmier: “The operation of a riding 
academy is a sort of specialized business. 
It is a matter of common knowledge that in 
such business there are present various haz- 
ards, not the least of which is the riding of 
horses by inexperienced riders. Many who 
seek to hire horses come utter and total 
strangers to the animals to be ridden, know- 
ing nothing about the characteristics and 
propensities of such animals and with little 
or no opportunity to become acquainted with 
such. ... We fail to see wherein it works a 
hardship upon the owner of a riding academy 
to hold him to accountability for damages 
arising by reason of the unsuitability of horses 
rented to customers who know next to noth- 
ing of the horse being hired. It seems to us 
that the question as to whether the owner 
knew, or in the exercise of due care should 
have known, the habits and propensities of 
a horse being rented, is a proper one for the 
jury if there exist any facts and circumstances 
indicating that the owner did have or could 
have had such knowledge. When the owner 
of a riding academy buys a horse to be hired 
to the public, common care and prudence 
require that the purchaser inform himself as 
to the disposition and propensities of the 
purchased animal. Using the purchased ani- 
mal for riding purposes over some months 
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would give ample opportunity to know the 
animal, his disposition and propensities.” 


This appears to be a very salutary rule. 
When a rider hires a horse for riding pur- 
poses from another who is in the business of 
renting out horses to the public for hire, an 
express contract is entered into between the 
hirer and the renter. The express part need 
only be the agreed price for the ride. The 
law then implies that the owner of the horse 
promises or warrants that the horse is safe 
and suitable for the purpose for which he 
was let. In most instances, the hirer is not 
familiar with the horse, but the owner is or, 
at least, should be. The customer is actually 
at the mercy of the owner of the horse. Why 
shouldn’t the owner be held liable for in- 
juries to the customer resulting from the 
viciousness of a horse thus hired out to him? 
The owner should know his riding horses. 


“Tt does not require a very long acquaintance 
with a horse to enable an ordinary livery sta- 
ble keeper (or riding academy owner) to 
form a correct opinion of his qualities. Usu- 
ally he tries to ascertain as much as possible 
about it before becoming its owner.” Such 
is the general rule supported by the great 
weight of authority. 


The Rule in Ohio 


However, the Ohio court appears to be con- 
tra. See Troop A Riding Academy v. Steverd- 
ing, 39 Ohio Appeals 560, 177 N. E. 601; Troop 
A Riding Academy v. Miller, 127 Ohio State 
545, 189 N. E. 647, and Reynolds v. Kenwood 
Riding Club, 59 Ohio Appeals 450, 18 N. E. 
(2nd) 612. The Ohio court apparently treats 
this class of cases as though the injured 
party is suing the owner as for harboring a 
dangerous animal and, as a result, permits 
the horse to have his first free kick, buck or 
run-away. This is a very narrow and harsh 
rule. 


No doubt the Ohio court got on the wrong 
track from a misunderstanding of the Opin- 
ion written by the late Justice Holmes when 
he was a justice on the Massachusetts court 
in the case of Copeland v. Draper, 157 Mass. 
558, 32 N. E. 944, 19 L. R.A. 283, 34 Am. St. 
Rep. 314. This Copeland case was tried on 
the theory that defendant was an insurer of 
the safety of the horse in that plaintiff, by 
his own admissions, excluded negligence of 
the defendant by admitting that there was 
no evidence that the defendant knew or could 
have known by the exercise of ordinary care 
that the horse was unfit or unsuitable for the 
purpose for which he was hired. The quo- 
tation from Justice Holmes’ decision that 
was cited by the Ohio court in Troop A Rid- 
ing Academy v. Miller, supra, was as follows: 


THE INSURANCE LAW JOURNAL 


“Tf it is sought to charge defendant for the horse 
as for a dangerous animal, the liability for a 
horse on that ground, apart from bailment, is 
confined to cases where the owner has actual 
notice of the dangerous tendency.’’ (Italics, 
ours.) 


However, a later Ohio case, Consino v. Huss 
(1942), 71 Ohio App. 107, 47 N. E. (2d) 919, 
gives us a hint that the Ohio court may 
liberalize its rule to conform to the general 
rule where the action is brought in contract 
for breach of implied warranty. 


The Iowa court refused to follow the Ohio 
cases. “We find few authorities supporting 
the rule of the Ohio cases; the majority hold- 
ing to the contrary. We think that it would 
be more in line with logic, reason and justice 
to apply in the present case the rule as laid 
down in the Conn case rather than to apply 
the narrow and strict construction of the 
Ohio cases.” 


The Meaning of Warranty 


One word of caution is in order. The term 
“warranty” has been used in a great variety 
of senses (67 C. J. 605, 606). A not unusual 
sense is that of a strict and absolute liability, 
as of an insurer, irrespective of negligence 
or other conditions. The term has no such 
broad meaning in the cases which this article 
has considered. The “implied warranty” in 
these cases means merely (as stated in Conn 
v. Hunsburger) that the owner “impliedly 
engages that he knows, or has exercised rea- 
sonable care to ascertain the habits of his 
horse, and says to his customer that the horse 
which he lets is safe and suitable for the pur- 
pose for which he has hired it. His warranty 
is against defects or vicious habits which he 
knows or by the exercise of proper care could 
know; and if he fails to exercise such care, 
and it occasions injury to his customer, he 
will not be relieved of liability, though he 
did not actually know the horse was unsuit- 
able for the service.” 


In other words there is a strict absolute lia- 
bility as a guarantor to this extent only: 
Where the plaintiff’s injury proceeds from a 
defect or vice in the animal, that was discov- 
erable by ordinary care; and this, regardless 
of whether the defendant did in fact (as dis- 
tinguished from obligation) know of the vice 
or defect, at the time of renting. 


Rent-A-Car 


No reason appears why the same principle 
that holds the owner of a livery stable liable 
to one renting a horse which turns out to be 
unfit for riding, should not also apply to the 
renter of automobiles to the general public. 


Milestone System v. Gasior, 152 Atl. 810, 160 
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Md. 131. Of course, there are no free bites 
or bucks involved here, but liability of the 
garage owner renting out cars should, as in 
the case of the livery stable owner, depend 
not on his actual knowledge of defect in the 
car which he has rented but on whether in 
the exercise of care he should have known 
of the defect. For many years now, in the 
larger towns and cities, car-renting services, 
variously designated as “rent-a-car” or 
“drive-it-yourself” systems, have been in op- 
eration, renting cars to the general public for 
hire. This is merely an adaptation of the 
livery stable ideas to the automobile age. 
If the renter of a horse that proves unruly 
and so injures the hirer is liable without proof 
of previous knowledge of the horse’s vice, so 
should a renter of cars likewise be liable on 
the same theory where a defective automo- 





bile causes injury to the person renting it. 
Any considerations that recommend the rule 
in the case of rented horses, apply equally to 
rented automobiles. 


Conclusion 


In the writer’s opinion, the rule adopted by 
the Iowa court is a just one, and should and 
will supplant the old rule based on sctenter. 
The practical result of depriving the livery 
owner of a vicarious free bite, will be an 
extension of his liability to cover his former 
immunity in “first bite” or “first buck” cases. 
This argues for the advisability of all livery 
stable and riding academy owners protect- 
ing their extended liability by purchasing lia- 
bility coverage. 


——. $e 


The Use of a Jury 


“nr 


me last year. 
the discovery of truth. 


The man who wants a jury has a bad case J ; 
I think there is a growing disbelief in the jury as an instrument for 
The use of it is to let a little popular prejudice into the 





as an old Australian Judge said to 


administration of law (in violation of their oath).”—Holmes to Pollock, April 11, 


1897, Holmes—Pollock Letters. 


A Knockout 


“There was a witness in the box whose good character was relevant to the weight 


of his testimony. 


‘Arre ye a teetotaller?’ asks Carson of the bottle-nosed man in the box. A titter is 


heard in Court. 


‘No, I’m not,’ says the bottle-nosed man, feeling himself insulted by the question, 


as Carson knew he would. 
‘Arre ye a modtherate dhrinker?” 


“No answer from the bottle-nosed one, who begins to scent danger. 

‘Should I be roight if I called ye a heavy dhrinker ?’ 

‘That’s my business,’ replies the bottle-nosed one, drawing himself up proudly, 
thinking he has scored off clever Counsellor Carson. 


Then comes the knockout. 


‘Have ye any other business?’ comes in a slow, gentle voice from Counsellor 


Carson.” 


—Carson The Advocate, Edward Marjoribanks. 


ur 


The Devil makes his Christmas pie of lawyers’ tongues.” 


—English proverb, traced to XVI century 
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THE LEGISLATIVE PROGRAM 
RECOMMENDED BY N. A. I. C. 





Released November 16th, the program of 
legislation recommended by the National 
Association of Insurance Commissioners 
came too late for inclusion in the Novem- 
ber issue of the JOURNAL. The care- 
fully prepared memorandum that accompanies 
the text of the proposed legislation will 
be of continuing interest in following the 
progress of the Commissioners’ program. 
We are therefore presenting here, the text 
of the proposed legislation, with the sup- 
porting memorandum prepared by the 
Commissioners. 


Text of Legislation 


That the Congress hereby declares that the 
continued regulation and taxation by the 
several States of the business of insurance 
is in the public interest, and that silence 
on the part of the Congress shall not be 
construed to impose any barrier to the 
regulation of such business by the several 
States. 


Sec. 2. (a) The business of insurance, and 
every person engaged therein, shall be sub- 
ject to the laws of the respective States 
which relate to the regulation of such busi- 
ness and which impose fees or taxes thereon. 


(b) No Act of Congress shall be construed 
to invalidate, impair or supersede any law 
enacted by any State for the purpose of 
regulating the business of insurance, or 
which imposes a fee or tax upon such busi- 
ness, unless such Act specifically so provides. 


Sec. 3. Nothing contained in the Federal 
Trade Commission Act, as amended, or the 
Act of June 19, 1936, known as the Robinson- 
Patman Anti-Discrimination Act, shall apply 
to the business of insurance or to acts in 
the conduct of that business. 


Sec. 4. (a) Until July 1, 1948, the act of 
July 2, 1890, as amended, known as the 
Sherman Act, and the Act of October 15, 
1914, as amended, known as the Clayton 
Act, shall not apply to the business of 
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insurance, or to acts in the conduct of 


such business. 


(b) On and after July 1, 1948, the said 
Sherman Act shall not apply (1) to any 
agreement or concerted or cooperative ac- 
tion which prescribes the use of rates for 
insurance, insurance policy or bond forms 
or underwriting rules or plans if such rates, 
forms, rules or plans are required, by the 
law of the State in which they are to be 
used, either to be approved by the super- 
visory official or agency of such State having 
authority with respect thereto, or to be filed 
subject to disapproval by such official or 
agency; (2) to the use of any such rates, 
forms, rules or plans which have been so 
approved or filed; (3) to any cooperative 
or joint service, adjustment, investigation, 
or inspection agreement relating to insur- 
ance, or to acts under such agreements; 
(4) to any agreement or concerted or co- 
operative action among two or more in- 
surers to insure, reinsure or otherwise 
apportion the risks taken by the parties to 
such agreement or any of them, or to issue 
policies or bonds with joint or several lia- 
bility; (5) to any agreement or concerted 
or cooperative action with respect to the 
payment of insurance agents’ or brokers’ 
commissions; (6) to any agreement or con- 
certed or cooperative action with respect 
to the collection and use of statistics or 
with respect to policy or bond forms; or 
(7) to any agreement or concerted or co- 
operative action providing for the coopera- 
tive making of insurance rates, rules or 
plans, if such agreement does not require 
the use of such rates, rules or plans. 


(c) Nothing contained in this section shall 
render the said Sherman Act inapplicable 
to any act of boycott, coercion or intimidation. 


Sec. 5. Nothing contained in this Act shall 
be construed to affect in any manner the 
application to the business of insurance of 
the National Labor Relations Act, as 
amended, or the Fair Labor Standards Act 
of 1938, as amended. 

Sec. 6. As used in this Act, the term 
“State” includes the several states, Alaska, 
Hawaii, Puerto Rico and the District of 
Columbia. 
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Sec. 7. If any provision of this Act, or 
the application of such provision to any 
person or circumstances, shall be held 
invalid, the remainder of the Act, and the 
application of such provision to persons 
or circumstances other than those as to 
which it is held invalid, shall not be affected 
thereby. 


Memorandum of Explanation of 
Proposed Text of Legislation 
Declaration of Policy Section 


The National Association of Insurance Com- 
missioners sincerely believes that the states 
can adequately regulate the insurance busi- 
ness, and because of legal considerations 
and the close proximity of state supervisory 
officials to the people affected, are in a 
better position to regulate that business 
than the Federal Government. In that regard 
it has regulatory machinery available, including 
regulatory statutes and trained personnel. 
It is our understanding that Congress shares 
this belief. It is therefore regarded as 
essential that Congress should declare its 
policy and its will. This first paragraph 
intends that consequence. 


There are a number of decisions of the 
United States Supreme Court to the effect 
that Congressional silence or inaction in 
the field of interstate commerce is “equiv- 
alent to a declaration that the interstate 
commerce shall be free and untrammeled.” 
(Welton v. Missouri, 91 U. S. 274 (1875). 
(See also Hall v. DeCuir, 95 U. S. 485 (1877); 
County of Mobile v. Kimball, 102 U. S. 691 
(1881); Escanaba Co. v. Chicago, 107 U. S. 
678 (1882); Covington Bridge Co. v. Ken- 
tucky, 154 U. S. 204 (1894); West v. Kansas 
Natural Gas. Co., 221 U. $. 229 (1911); 
Missouri v. Kansas Natural Gas. Co., 265 
U. S. 298 (1924). See also an article by 
Bikle, “The Silence of Congress,” 41 Harv. 
L. Rev. 200.) 


But there are some recent cases which 
would conceivably support a contrary con- 
clusion. (Minnesota Rate Cases, 230 U. S. 
352 (1912); Parker v. Brown, 317 U. S. 341 
(1943); United States v. South-Eastern Under- 
writers Association et al, 64 U. S. Supreme 
Court 1162.) 


Since the immediate problem involves a 
business with an annual premium income 
in the billions, with outstanding contracts 
affecting ,millions of our people in every 
phase of American business and social life, 
it was felt that any possible conflict in 
these decisions should be considered in the 
declaration of Congressional policy and will, 
even though they may seem to be some- 
what contradictory. 


1944 





Section 2, Subsection (a) 


This subsection implements the earlier dec- 
laration of the Congressional policy and 
will by providing that “the business of in- 
surance, and every person engaged therein, 
shall be subject to the laws of the respective 
states which relate to the regulation of such 
business and which impose fees or taxes 
thereon.” There is ample Congressional and 
judicial precedent for this phase of the 
suggested legislation. Pilotage Law (1789), 
46 U. S. C. A., 211; Cooley v. Board of 
Wardens, 12 How. 299 (1851); Wilson Act 
(1890), 27 U. S. C. A., 121; In re Rahrer, 
140 U. S. 545 (1891); Lacey Act (1900), 
18 U. S. C. A., 395; Silz v. Hesterberg, 211 
U. S. 31 (1908); Webb-Kenyon Act (1913), 
27 U. S. C. A., 122; Clark Distilling Co. v. 
Western Maryland Railway Co., 242 U. S. 
311 (1917); Hawes-Cooper Act (1929), 49 
U.S. C. A., 60; Whitfield v. Ohio, 297 U. S. 
431 (1936). 


Section 2, Subsection (b) 


This subsection further implements the 
earlier expression of the Congressional 
policy and will, and is designed to eliminate 
or at least minimize conflict between State 
laws and existing or future acts of Congress, 
and perhaps more important, to furnish a 
guide to the courts in any litigation which 
may ensue as to just what the Congress 
intended. 


One of the pillars, if not the keystone of 
state regulation, is the licensing power. The 
United States Supreme Court, in interpreting 
the commerce clause of the Constitution, 
has held many times that no state can 
insist that an individual or other person 
obtain a license as a condition precedent 
to the transaction of interstate business. 
Dahnke-Walker Co. v. Bondurant, 257 U. S. 
282 (1921); Crutcher v. Kentucky, 141 UV. S. 
47, 57 (1891); Western Union Telegraph Co. 
v. Kansas, 216 U. S. 1, 27 (1910); Stoux 
Remedy Co. v. Cope, 235 U. S. 197 (1914); 
Adams Express Co. v. New York, 232 U. S. 
14 (1914); Bingaman v. Golden Eagle West- 
ern Lines, Inc., 297 U. S. 626 (1936). 


Prior to the decision in the South-Eastern 
Underwriters Association case, supra, and 
when insurance was held not to be com- 
merce, the cases cited immediately above 
were inapplicable to the insurance business. 
If the rationale of these decisions is applied 
to the insurance business, effective regula- 
tion of that business by the states will 
be markedly impaired. 

It is hoped at least, that a declaration of 
Congressional policy and will, combined 
with the fact that the licensing system has 
been in use in the field of state insurance 


INSURANCE ROUND TABLE 





(717) 








regulation since its inception several decades 
ago, will result in a determination by the 
United States Supreme Court, if the subject 
is ever reviewed, that the rule followed in 
the cases cited will not be applied to the 
insurance business and that licensing be 
continued. We do not believe that it is 
undue optimism to expect the Supreme 
Court to sustain state licensing under such 
a Congressional enactment, should such an 
enactment be challenged; indeed, such a 
holding may be foreshadowed by the fol- 
lowing statement of the Court in the South- 
Eastern Underwriters Association case: 

“‘And the fact that particular phases of an inter- 
state business or activity have long been regu- 
lated or taxed by states has been recognized as a 
strong reason why, in the continued absence of 


conflicting Congressional action, the state regula- 
tory and tax laws should be declared valid.’’ 


Section 3. 


It seems quite obvious that if the regula- 
tion of the insurance business is to continue 
in the several states, that any possible appli- 
cation of the Federal Trade Commission 
Act to that business should be excluded; 
this, if for no other reason than that the 
states can satisfactorily perform the func- 
tions which the Commission might be called 
upon or elect to exercise. As well pointed 
out in the report of the Sub-Committee on 
Federal Legislation to the Executive Com- 
mittee of the National Association of In- 
surance Commissioners, 


‘‘The several states are empowered to deal with 
improper practices. To permit the Federal Trade 
Commission to exercise the same power would 
mean either duplication or overlapping of the 
same functions. Furthermore, in view of the 
present trend to expand the area of what con- 
stitutes interstate commerce, the Federal Trade 
Commission might well preempt this field to the 
exclusion of the states. The public interest re- 
quires that wherever possible the functions of 
government be exercised by that unit of govern- 
ment closest to the people. In this instance it is 
manifest that the insurance departments of the 
various states are far closer to the problem and 
better able to serve than a detached central 
bureau.”’ 


Likewise, the Robinson-Patman Act makes 
no express reference to the business of 
insurance. It is apparent from an examina- 
tion of the debate in Congress preceding 
the enactment of this Act, that Congress 
did not intend it to apply to the insurance 
business, and it may well be that the lan- 
guage of the section is sufficient to indicate 
that intent. However, in order to remove 
any doubt on this score, and because the 
act contains a provision prohibiting the pay- 
ment of commissions to brokers, a standard 
practice in the insurance business, it should 
not apply to that business. 


THE INSURANCE LAW JOURNAL 


Section 4, Subsection (a) 


The Department of Justice had never insti- 
tuted proceedings against any insurance 
company under the anti-trust laws prior 
to the time it initiated criminal proceedings 
against the South-Eastern Underwriters 
Association in the Federal District Court 
of Georgia in 1942. The insurance business 
had been conducted throughout the nation 
upon the belief that it was not subject to 
the anti-trust laws. This belief was pre- 
mised by the industry and state insurance 
departments alike upon the decisions of 
the United States Supreme Court beginning 
with Paul v. Virginia 8 Wall 168, (1869). 


The decision of the Supreme Court in the 
South-Eastern Underwriters Association 
case handed down June 5, 1944, completely 
changed the picture. That decision, in mak- 
ing the anti-trust laws applicable to the 
insurance business, produced serious dis- 
locations. It became immediately apparent 
that relief was essential within the shortest 
period of time. The Attorney General of 
the United States recognized that fact when 
he stated to the Sub-Committee of the 
Committee on the Judiciary of the United 
States Senate on June 23, 1944, that he 
would afford the insurance industry a breath- 
ing spell, so to speak, in order to effect an 
adjustment of the situation. This attitude 
of the Attorney General, though helpful, 
actually affords no relief of the character neces- 
sary. While this indicates an inclination on the 
part of the Attorney General to postpvone 
criminal proceedings, in the light of the 
problems involved, he has no control what- 
ever with reference to civil actions author- 
ized by the anti-trust laws. It is, therefore, 
necessary that temporary relief be afforded 
and such relief is intended by this subsec- 
tion, which suspends for a limited period 
of time the application of the Sherman and 
Clayton Acts to the business of insurance. 


It will be noted that this suspension extends 
to July 1, 1948. This date has not been 
arbitrarily selected. It contemplates the 
prevention of hasty and ill-advised legislative 
action by the States. It is, perhaps, well 
to point out at this juncture that this sub- 
section does not render inoperative in en- 
tirety the provisions of the Sherman Act. 
This will be discussed further with relation 
to subsection (c) of this section. 


Section 4, Subsection (b) 


The South-Eastern Underwriters Asso- 
ciation decision holds in substance that in- 
surance is commerce, and therefore, subject 
to the anti-trust laws. Under these laws 
it has been squarely held that price fixing 
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agreements are illegal per se. United States 
v. Socony-Vacuum Oil Co., 310 U. S. 150 
(1940). In a number of states insurance 
rates in the fire, casualty and surety fields, 
although fixed by agreements between in- 
surance companies, are subject to approval 
or disapproval by state insurance super- 
visors. In short, the use of the prices fixed 
by these combinations is subject to legal 
restraint. 


This subsection, which would take effect 
July 1, 1948 is intended, among other things, 
to remove any doubt as to the validity of 
state regulation of insurance rates, and is 
based in a general way, upon the decision 
of the United States Supreme Court in the 
case of Parker v. Brown, supra. 


This subsection likewise is intended to put 
without the scope of the Sherman Act cer- 
tain co-operative efforts among and between 
insurers which are regarded as in the public 
interest. For instance, co-operative service, 
adjustment and inspection agreements reduce 
costs. Likewise, the collection of statis- 
tical data is essential for rate-making pur- 
poses, and probably is legal under the line 
of cases holding that trade associations may 
combine for the purpose of collecting such 
data. Maple Flooring Association v. United 
States, 268 U. S. 563 (1925). This also 
applies to so-called advisory rates, which 
are based upon co-operative efforts in the 
collection of statistics, but which are not 
mandatory as to use. That situation would 
apply not to rate regulated states, but to 
those in which so-called open competition 
prevails. 


Briefly, this subsection recognizes that if 
insurers are to be permitted to combine 
not only for rate making purposes, but to 
enforce as well by agreement the use of 
the rates so made, their activity shall be 
subject to legal review by state authority. 
It also gives consideration to the principle 
of states’ rights by giving cognizance to 
the prerogative of any State to choose be- 
tween rate regulation and so-called open 
competition. However, in the latter event 
the competition must in fact be open. No 
twilight zone is permitted, and where any 
group of insurers seek to act in concert 
to enforce so-called advisory rates, the anti- 
trust laws will not be inapplicable. 


As previously mentioned, this subsection 
would take effect July 1, 1948. It is within 
the realm of possibility that other legitimate 
practices in the business which are not 
specified should have express recognition. 
The period of suspension provided for in 
subsection (a) of this section allows time 
within which to implement this subsection 
in this regard if deemed necessary. 
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Section 4, Subsection (c) 


This subsection, which has had previous 
reference, is to take effect immediately, and 
perhaps needs no detailed comment. It 
does not preclude the application of the 
Sherman Act to acts of boycott, coercion 
and intimidation. In this regard it is to 
be noted that this subsection qualifies the 
suspension of the Sherman Act included in 
subsection (a). 


Section 5. 


Labor has toiled for its legislative gains 
and it is essential that no Federal Act should 
be passed which would constitute either by 
incident or otherwise a backward step in that 
direction. Consequently this section has 
been included in the proposed legislation 
in order to assure Labor that the proposals, 
if enacted into law, will not abrogate, weaken 
or qualify the application of either the 
National Labor Relations Act or the Fair 
Labor Standards Act to the insurance business. 


Section 6. 


This section defines the term “State” as 
used in the proposed legislation. It includes 
in addition to the several States, Alaska, 
Hawaii, Puerto Rico, and the District of 
Columbia. 

Section 7. 

This section is a separability clause. It is 
designed to assure that if any portion of 
the proposed legislation is held to be uncon- 
stitutional or is rejected by the courts as 
invalid for any reason, the validity of the 
remainder of the legislation shall not be 
adversely affected by such holding. 


Conclusion. 


It will be noted that in the draft of the 
Proposed Text of Legislation no provision 
has been made with reference to stock 
acquisition and interlocking directorates 
(15 U.S. C. A. 18, 19). This is not because 
these matters have been overlooked. Many 
state insurance laws already provide detailed 
regulations with reference to the ownership 
of stock by insurance companies, including 
the stock of other insurance companies. 
Furthermore, it is not uncommon for in- 
surance companies to combine in so-called 
“fleet” operations. Conceivably the acqui- 
sition of an insurance company by another 
insurance company might diminish competi- 
tion between the two, but the competition 
as among “fleets” is quite intense. In short, 
such companies are frequently acquired for 
the purpose of increasing competition rather 
than lessening it. 
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Then, too, an insurer may become weakened library where they can check their facts, 
financially making it desirable, at least, for dig for precedents, or just work quietly 
a stronger insurer to acquire the stock of at the final polishing of committee report 
the troubled company. ‘The effect of this or paper. There is such a library and it 
might in some cases diminish competition  cpoyld be better known 


but the over-all result should be beneficial. 

Back in 1883 (the JOURNAL was already 
11 years old) the Insurance Library of 
Chicago was founded, and it has ever since 
provided one of the best professional li- 
braries in the United State on insurance 
subjects. Today it is located in the Insur- 
ance Exchange Building, at 175 West Jack- 


Furthermore, many States require insurers 
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or types of insurance. These statutory re- 
strictions have been the major incentive 
for the formation of “fleets.” It would be 
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others, a breathing spell must be provided, The library has over 8000 volumes covering OF 
but the subject requires further study and qj] phases of insurance and insurance law. 
for that reason 1 ye nega ge not Jt has over 15,000 clippings and 4,000 pam- 28 J 
of a ane ay fe ah at pee — phlets kept up to the minute on insurance San 
aeas caine iatenaion Gesigned to mec subjects. Over 60 current insurance period- B 
7 . a F icals (including the Insurance Law Journal) y 
are always available, in comfortable reading Hea 
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ce nete id ne s ee eae ie ‘ . . . In 
Chicago is host to more important insurance The library is maintained by the Cook ado 
meetings and conventions than any other County Inspection Bureau, and anyone Pro 
city in America. Often visiting conven- interested in insurance is welcome to use sud 
“ibe 7 ° : : . f 
tioneers, members of committees with work the library without charge. On your next oon 
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The so-called G. I. Bill of Rights, officially termed “Servicemen’s Readjustment all | 
Act of 1944” (58 Stat. 284, 38 U. S. C. 693, et seq.) provides that the United States The 
Government will guarantee loans made to ex-servicemen when such loans have | jud; 
been duly approved by the appropriate governmental agency. The loans them- the 
selves are made from some loaning agency upon a note signed by the borrower. 
The charter of the National Life Insurance Company authorized the company to | Op 
invest surplus capital in, among other things, such “personal securities” as the The 
directors should deem expedient. ask: 
~ . . . ° | 
Can it be said that a note signed by the ex-serviceman borrower and guaranteed + 
by the federal government, acting through its appropriate agency, is a “personal - ’ 
security”? Citing Colorado Savings Bank v. Evans, et al., 56 Pac. 981, 984, 12 Colo. The 
App. 334, and Merrill v. National Bank of Jacksonville, 43 L. Ed. 640, 650, 173 U. S. ' rais 
131, the Attorney General said: “These interpretations would seem to clearly or | 
indicate that a promissory note comes within the legal definitions given to ‘per- inst 
sonal securities.’ It,is, therefore, my opinion that any loans made under the Wh 
G. I. Bill of Rights to ex-servicemen under the provisions of the federal statute that 
come within the provisions of the company’s charter.” 
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PRE-TRIAL TECHNIQUES 
OF FEDERAL JUDGES 





28 Journal of the American Juridical 
Society, August, 1944, p. 39-45 


By Will Shafroth 


Head, Division of Procedural Studies and Statistics, 
Administrative Office, United States Courts 

In the five and one half years since the 
adoption of the new Federal Rules of Civil 
Procedure, there is hardly a single federal 
judge who has not experimented to some 
extent with Rule 16—a rule entirely per- 
missive in its nature, allowing each federal 
court to use pre-trial procedure to the ex- 
tent and in the manner it saw fit. 

A committee to study and report on pre- 
trial procedure was authorized by the Judi- 
cial Conference of Senior Circuit Judges at 
its meeting last September. The preliminary 
report of the committee was circulated to 
all federal judges and their opinions asked. 
The thirty-odd letters received from district 
judges are the source material upon which 
the remainder of this article is based. 


Opinions of the District Judges 


The first question in the preliminary report 
asked for the results achieved by pre-trial 
procedure. The general opinion was that 
it was producing excellent results. 

The next question related to the objections 
raised to the use of the procedure by judges 
or lawyers. Judges thought that, in some 
instances, no results were accomplished. 
Where pre-trial is used, the judges report 
that the bar is favorable to the rule. 


Best Time is Shortly Before Trial 


The testimony of the district judges is over- 
whelming that the best time for pre-trial 
is shortly before trial and this means not 
less than one week and not more than three 
as an objective to be attained where possi- 
ble. That way, the parties come in to the 
pre-trial knowing what this case is all about. 
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Furthermore, if pre-trial occurs within this 
period, it is possible to find out with some 
certainty what cases are actually going to 
be tried, how much substance there is in 
them, and how long the trial will take. 


Pre-Trial in Rural Districts 


About pre-trial in rural districts, Judge Fred 
L. Wham of the Eastern District of Illinois 
Says: 

As you know, the Eastern District of Illinois is 
a rural district, I usually make it a 
practice to set apart a day cr two days about 
three weeks before the beginning of each term 
of my court on which all cases which are at issue 
and have not been pre-tried are set for pre-trial. 
In the beginning of the day I call the calendar 
of the cases which are ready to be set for trial 
and those which are set for pre-trial. As a result 
of the call I set all of the cases which are ready 
and in this way am able to get a trial calendar 
which attorneys understand will be carried 
through as made. 


Immediately following the call of the calendar 
I begin hearing the pre-trials in chambers. 
Awaiting their turn, the lawyers from over the 
district sit out in the courtroom after having 
been invited by the court to become acquainted 
and to discuss their cases and the matters which 
can and should be disposed of in the pre-trial 
hearing; also to discuss settlements if either 
party is interested. 


All of this has been preceded by a letter to each 
attorney advising just what will be done on that 
day and what he should be prepared to do. The 
result is that the attorneys usually come into 
my chambers with some idea of what we can 
accomplish and what they want to accomplish 
in the pre-trial hearing. 

Consequently, the pre-trial hearing does not take 
long and is usually effective in so far as it is in 
a case that can be advantageously dealt with ina 
pre-trial hearing, As soon as the pre-trial hear- 
ing is concluded, if the case is ready for trial 
or will be during the succeeding term, it is put 
on the trial calendar with the attorneys present 
and they understand that it will be tried on that 
day unless unavoidably prevented or settled in 
the meantime. 


Types of Cases Suitable for Pre-Trial 


Most of the judges who are pre-trial advo- 
cates feel that the procedure can be used 
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advantageously in any kind of civil case. 
Cases involving negligence, breach of con- 
tract, condemnation where a large number 
of contracts are involved, wage and hour 
cases, and insurance were frequently men- 
tioned. 


Discussion of Settlement in Pre-Trial 


It cannot be doubted that it is a great sav- 
ing of time to court, counsel and litigants 
to settle lawsuits instead of trying them. 
The committee has stated its opinion to be 
that settlements are a useful by-product of 
pre-trial procedure and they will result in 
many cases after the strength and weakness 
of each side becomes apparent at the con- 
ference without pressure from the judge. 
The answers received tend to fortify this 
position. 


Judge John W. Delehant, of the District of 
Nebraska, writes of his practice in this 
matter: 

In practice, under the final paragraph of the 
rule, I almost invariably close my own participa- 
tion in the conference by an inquiry in some- 
thing after the following fashion: ‘Finally, 
gentlemen, have you explored the possibility of 
the mutual adjustment of your case?"’ If the 
answer is negative, it is followed by a second 
inquiry as to whether counsel think that subject 
may profitably be considered. Unless the answer 
to this further question is also negative, I quite 
uniformly suggest that the facilities of the court 
chambers and the attorneys’ consulation room 
are available for conference between counsel 
upon the subject of adjustment, and that it is 
the general policy of the court to encourage such 
efforts. 


About two judges out of three prefer to 
conduct pre-trial proceedings in chambers 
because of the greater informality of the 
atmosphere. 


Preparation for Pre-Trial 


Some judges examine the pleadings before 
pre-trial; some do not. Formality of pro- 
ceedings is generally not desired. Of course, 
lawyers are expected to be ready to discuss 
their cases, to know what their evidence at 
the trial will be, and to have in mind the 
stipulations they want. 


Persons Present at Pré-Trial 


Usually, only the lawyers who are to try 
the case are present at pre-trial, but if they 
desire to bring their clients with them, that 
is permitted by most courts. Witnesses 
seem to be unnecessary in the usual cir- 
cumstances. 

Most judges feel that the presence of re- 
porters would be an effective damper on 
proceedings. However, the value of draw- 
ing the pre-trial order and _ stipulations 
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agreed to by counsel in their presence be- 
fore the conference adjourns is worthy of 
considerations. 


The Pre-Trial Order 


A very usual practice is for the pre-trial 
judge to dictate an order at the close of the 
conference in the presence of counsel with 
the privilege on their part to object to any 
part of it which does not accord with their 
understanding. No doubt is expressed by 
any judge as to the binding force of the 
pre-trial order in controlling subsequent 
proceedings, but there is often a saving 
statement that plain error can be corrected. 


Use of Discovery or Summary Judgment 


As to the use of summary judgment and 
discovery at the pre-trial conference, there 
is an evident disposition on the part of dis- 
trict judges to proceed with caution. At 
least one judge feels that pre-trial should 
not be used to avoid the requirements of 
the discovery and summary judgment rules 
without full consent of the parties. On the 
other hand, two judges felt that the court 
should have the power to enter any order 
which would promote or expedite discovery 
under the rules. 


Conclusion 


The benefits of pre-trial are becoming 
known in all parts of the country. Its use- 
fulness in clearing congested dockets has 
been widely advertised and justifiably so. 
3ut the letters which have been sent to 
Judge Parker by many district judges em- 
phasize the value of the procedure in the 
non-metropolitan districts where the dockers 
are not heavy and there is no delay in 
getting to trial. 

In the same way that the procedure is in- 
effective unless the judge feels that it can 
be made to produce worthwhile results, pre- 
trial will not succeed if the bar opposes it. 
The lawyers must cooperate, particularly in 
making a full disclosure of their case at the 
conference and in attempting to eliminate 
the necessity for proof matters which are 
not in dispute. The testimony of the judges 
is that there has been little difficulty with 
the lawyers on these scores when they have 
become convinced that the pre-trial is being 
fairly conducted without advantage to one 
side only and their cases are not being pre- 
judged. 

There is little doubt that the use of the pre- 
trial conference in both state and federal 
courts will continue to grow as it becomes 
more and more evident that it is a useful 
procedural tool to improve the administra- 
tion of justice. 
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THE CONTESTED DOCUMENT 


The insurance business could not be carried 
on without documents. Policies, proofs of 
loss, letters, inventories, reports under re- 
porting policies, books of account required 
under “iron safe’ clauses, claimant’s and 
witnesses’ statements are often disputed as 
not being authentic, as having been altered, 
as having been made at a time other than 
alleged. 


Insurance and the Questioned Document 


Thus recently in The Prudential Insurance 
Co. v. Lawnsdail 10 CCH Life Cases 209 
(decided October 17, 1944) where the time 
and place of signing of an application was of 
importance, it was claimed that the manner 
in which an insured’s signature appeared to 
have been written, showed that it had been 
written on top of an automobile hood. The 
court rejected this contention saying that 
there was not sufficient variation in the in- 
sured’s signature admittedly written on a 
flat surface, and the disputed signature to 
be of any significance; and that other speci- 
mens of his signature were by no means 
uniform. Moreover the printing done by 
another person who had filled in the docu- 
ment had a marked symmetry which would 
indicate that it was done upon a smooth, 
level surface such as a table rather than on 
the curved hood of an automobile. What a 
neat problem for the questioned document 
expert! 


Osborn on Authority 


Albert S. Osborn is perhaps the leading 
expert in the field of the discovery, and 
proof by expert testimony, of the facts with 
regard to disputed documents and forgeries. 
Of Mr. Osborn’s title to speak on these 
problems there can be little doubt. Roscoe 
Pound says of him: “It is not too much to 
say that he has created the profession of 
examiner of questioned documents in this 
country, and has turned what had been 
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largely a matter of superficial guess work 
or plausible advocacy into a matter of scien- 
tific investigation and demonstration.” 


Mr. Osborn’s early book “Questioned Docu- 
ments” is standard, and for years has been 
of great value to attorneys. He has just 
published a new book Questioned Document 
Problems (Boyd Printing Company, Albany, 
N. Y., 1944) which is, for the most part, a 
collection, in revised form, of articles by Mr. 
Osborn on various questioned document 
problems, which have previously appeared 
in periodicals, legal and otherwise. Some of 
these articles will serve as a supplement to 
his earlier “Questioned Documents”. 


Articles on Questioned Document 
Problems 


The present collection contains many ar- 
ticles of merit on the technique of the docu- 
ment examiner in his pre-courtroom study 
of the authenticity of a document. It is 
unfortunate that these papers should be col- 
lected together with much ephemeral ma- 
terial on random topics. But no doubt it is 
a great temptation to collect in one volume 
assorted contributions to various periodicals. 
Since the articles were originally published 
separately there is, understandably, consid- 
erable repetition and overlapping, and the 
common thread of a subject must often be 
followed through several papers; but fre- 
quently it is made worth while to do so. 


The book would have gained by a more 
drastic revision, and a rewriting of some of 
the material. As it stands, many good 
chapters—the right of experts to testify to 
the reasons and reasoning in support of their 
conclusions; typewriter forgery; the use of 
illustrative photographs in handwriting iden- 
tification; the history of handwriting; and 
so forth—stand side by side with many ir- 
relevant matters. There is an excellent 
introduction by Dean Roscoe Pound. 


Mr. Osborn’s earlier book “Questioned 
Documents”, supplemented by a number of 
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the essays in the present work should greatly 
help the lawyer with a questioned document 
problem to understand the technique of the 
expert with whom he must work for a 
solution. 


A WORKER IS INJURED 


If the lawyer in general practice ever thinks 
about the law of workmen’s compensation, 
it is as a jungle of barbarous dooms and 
precedents, entirely outside of the polished 
symmetry, and elegance of the common law 
system. Probably this is for a number of 
reasons. In law school he studied the law 
of negligence, became familiar with the con- 
tributory negligence, assumption of risk and 
fellow-servant gambits. But who ever heard 
of studying workmen’s compensation in law 
school? And few lawyers in general practice 
ever have any practice before the compen- 
sation arbitrator or commission. Both 
theoretically and practically, compensation 
law is to the average lawyer, terra incognita. 


Another Reason 


Not the least of the reasons though, is that 
heretofore no author. in a compact, single 
volume handbook has treated the entire sub- 
ject of workmen’s compensation law, not as 
a gloss on the statute of some particular 
state, but in broad terms of its general prob- 
lems and application. True enough, the 
larger multi-volume works treat the subject 
generally, but they treat it micrscopically, 
so to speak, and not in its broad essential 
features. They are written primarily as ref- 
erence works. To read them for a general 
view is like trying to learn the appearance 
of a man from a report of his features as they 
appear through a microscope. Besides, these 
works are unwieldy, expensive, and unsuited 
for pleasant consecutive reading. 


Here is a Book 


Now, and for the first time to our knowl- 
edge, in Horovitz on Workmen’s Compensation 
—the full title is Injury and Death under 
Workmen’s Compensation Laws (Wright & 
Potter Printing Co., 32 Derne Street, Bos- 
ton, Mass., 1944)—a compact, readable, care- 
fully annotated hornbook is available, that 
bares the gross anatomy of workmen’s com- 
pensation law, and gives the necessary 
skeleton background for the study of any 
compensation problem. 


In the words of the author: 


‘“‘Workmen’s compensation is rarely taught as 
a complete subject in the law schools of this 
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country—the same law schools which consider 


contracts and torts as essential. The number 
of books written on the subject of workmen's 
compensation is comparatively small; and the 
few written during the last twenty years, and 
devoted to a discussion of the compensation 
principles in general use in the forty-seven 
states, are usually expensive, run into thou- 
sands of pages, and are too difficult for the 
average layman to read and understand, The 
forty-seven states do not agree on all phases 
of workmen’s compensation. To try to give 
the complete law of each, including the six ad- 
ditional federal and territorial laws, would re- 
quire many volumes, Yet throughout the 
compensation acts a common bond may be found 
—a set of fundamental principles as real in 
California as in Massachusetts, in Texas as in 
Maine. To catch and portray that common and 
fundamental thread is the hope and aim of 
the writer; and to set it on paper so clearly 
that the layman—be he a business agent of a 
union, or teacher, or other person interested in 
compensation matters—will grasp its general 
outlines and understand its meaning. 


The Basic Formula 


To blast out the general principles from the 
mountain of compensation decisions is no 
mean feat of research and analysis. Part I 
of the book covers the history, theory and 
growth of the compensation acts, and sur- 
veys federal supremacy in certain fields of 
compensation law. Part II, the heart of the 
book, interprets the five terms of the basic 
working formula for compensation—personal 
injury, by accident, arising out of, and in the 
course of, the employment. Part III discusses 
who are employers and who are employees 
under the acts. And part IV reviews various 
important provisions common to most com- 
pensation laws. A concluding section dis- 
cusses the administration of compensation 
and its future. 


Who's Who 


The author is well qualified and writes from 
no ivory tower. A member of the Boston 
bar, he is the author of “Practice and Pro- 
cedure under the Massachusetts Workmen’s 
Compensation Law”. He was for many 
years workmen’s compensation attorney for 
the Boston Legal Aid Society and the Mas- 
sachusetts State Federation of Labor. He 
is an associate member of the International 
Association of Industrial Accident Boards 
and Commissions. He knows whereof he 
speaks, 


A useful bibliography and an eighty-four 
page index are appended. The list price of 
the book is $6.00, or $4.80 net if order is 
accompanied by a check or money order. 
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A COMMENT ON AMERICAN 
INSURANCE CO. v. BRADLEY 
MINING CO. 


By Robert M. Searls 


Attorney at law, 


Francisco 4, Cal. 


705 Standard Oil Bldg., San 


It has been quite common for life insurance 
companies and, in a few instances for fire 
insurance companies, to anticipate actions 
by the beneficiaries or insured under their 
policies through the expedient of filing suits 
for declaratory relief under the Federal 
Declaratory Judgment Act (U. S. Code, 
Title 28, Section 400), with a view to having 
the obligations of the insurer under the 
policy involved interpreted by the Court. 
From an insurer’s point of view this has 
some advantage. In some instances the in- 
surer may select one of several forums for 
trial of the action. The insurer may frame 
the issues so as to present them to the court 
in the most favorable manner from its point 
of view. The determination of questions of 
law may sometimes be had on motion to 
dismiss or motion for summary judgment 
under the Federal rules, and the task of 
presenting the case to a jury with its at- 
tendant uncertainties may be avoided. Dis- 
putes under insurance policies often 
involve primarily questions of law and the 
declaratory judgment procedure appears to 
offer an attractive channel for such de- 
terminations. 


The Explosion Clause 


However, various questions of a procedural 
nature may arise in connection with this 
course. The recent decision of Judge Good- 
man, sitting in the District Court of the 
United States, Northern District of Califor- 
nia, in American Insurance Company, et al. v. 
Bradley Mining Co. (decided October 18, 
1944) indicates the nature of these ques- 
tions. In that case thirty-one out of thirty- 
three coinsurers brought suit in the United 
States District Court in San Francisco, Cali- 
fornia, for interpretation of the “explosion” 
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clause in an extended coverage endorsement 
which was attached to fire insurance poli- 
cies on a large mine owned by the de- 
fendant and situated in Idaho. The insured 
was a California corporation. Thirty-one 
of the thirty-three insurers were corpora- 
tions having domicile outside of either Cali- 
fornia or Idaho, and two of the insurers 
were California corporations. The policies, 
in conformity with the Idaho law, had been 
endorsed by the local agents of each of the 
insurers in that state. All of the parties of 
course had qualified to do business in Idaho 
as well as in California. The insurers ap- 
parently selected the California jurisdiction 
partly for convenience and partly to avoid 
separate jury trials in Idaho. The amount 
of the loss had been agreed upon, and the 
sole question was whether it came within 
the explosion coverage of the policy. The 
California insurance companies had been 
omitted as parties plaintiff, as their joinder 
in the Federal suit in California would have 
destroyed the jurisdiction. Motions to dis- 
miss were interposed in behalf of the min- 
ing company, based on lack of necessary 
parties and also on the grounds that the 
court should exercise its discretion to deny 
jurisdiction on the grounds that the latter 
properly belonged in Idaho, and that the 
convenience of witnesses and parties would 
be best served by leaving the matter to liti- 
gation in that State. 


Complete and Final Justice 


The court ordered the complaint dismissed 
on both grounds. Considering that the ac- 
tions would have been severable if they had 
been brought by the defendant on each of 
the insurance policies against each of the 
thirty-three coinsurers, nevertheless, the 
court held that where declaratory relief ac- 
tion is brought by coinsurers under identical 
policies, involving the same dispute, there 
could be no complete and final justice done 
between the parties without the presence 
of all the insurers in court as parties to the 
action, and the joinder of the two California 
corporate insurers would destroy the juris- 
diction. Hence the case must be dismissed. 
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The decisions of the Supreme Court in 
Shields v. Barrow, 58 U. S. 130, 141, and 
Washington v. United States, 87 Fed. (2d) 
421, were relied upon in support of this 
point. Reference was also made to the case 
of Langlie v. United Fireman’s Insurance 
Company, 40 Fed. Sup. 24, where the cause 
was dismissed because two absent insurers 
were held to be indispensable parties. 


Proceeding further, the court upheld its 
order granting the motion to dismiss as an 
exercise of discretion. It said: 

“It is abundantly clear to me that plaintiffs 
seek the aid of the statute to gain procedural 
advantages or the fancied benefit of a selected 
forum. * * * In the pattern of adroit procedural 
manoeuvering here, the court perceives a design 
on the part of the insurance companies to liti- 
gate the issues far from the forum where jus- 
tice and equity so clearly indicate they should 
be determined.”’ 


The decision has been accepted as final by 
the plaintiffs and litigation is proceeding 
in Idaho. 


Discretionary Jurisdiction 


There is respectable authority upholding 
the discretion of Federal courts when soundly 
exercised either to accept or to decline to 
accept jurisdiction of declaratory relief ac- 
tions. Refusal to accept jurisdiction has 
been repeatedly upheld where no serious 
dispute between the parties has been shown 
to be in existence. In such instances the 
courts have uniformly refused to deliver 
advisory opinions. The sine qua non basis 
for declaratory relief is the existence of a 
justiciable controversy. If such a contro- 
versy is shown, the courts may not ordi- 
narily decline jurisdiction. 


In ae Life Insurance Co. v. Haworth, 
300 U. 227, the Supreme Court held it 
to be Sa duty of a District Court where 
a proper justiciable dispute is presented for 
adjudication under the Declaratory Relief 
Act, to entertain the same, and reversed a 
decree refusing to entertain such an action 
if properly brought, on the grounds that it 
was an abuse of discretion. However, there 
was no question of propriety of the forum 
presented in that case. In the Aetna— 
Haworth case the Supreme Court also held 
that the existence of questions of issues of 
fact, as well as of law, would not destroy 
the jurisdiction, but that the court should 
proceed to hear evidence and determine 
them. 


The right to a jury and trial is not de- 
stroyed in a declaratory relief action, and 
under Rule 57 of Federal Procedure that 
right is carefully preserved. Refusal to 
entertain jurisdiction where other appro- 
priate remedy is available has been fre- 
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quently asserted. Typical cases are Zenie 
Brothers v. Misked, 10 Fed. Sup. 779, Metro- 
politan Life Insurance Co. v. Hobetka, 23 Fed. 
Sup. 1, and Pacific Fire Insurance Company 
v. Reiner, 45 Fed. Sup. 703. Declaratory re- 
lief was denied where a piecemeal judgment 
would result. If the only question is one 
of fact, declaratory judgment actions will 
not ordinarily be entertained. Maryland 
Casualty Co. v. Tindall, 117 Fed. (2d) 905, 
and Aetna Casualty Co, v. Quarles, 92 Fed. 
(2d) 321, are in point on this last question. 
The procedural question in the Bradley 
Mining Co. case was determined upon a mo- 
tion to dismiss and the court allowed the 
defendant to supplement the allegations of 
the complaint by affidavits showing juris- 
dictional facts. Alternatively, a pretrial mo- 
tion for summary judgment under Rule 56 
might have been made. 


The right of the court to consider the evi- 
dence of witnesses in determining whether 
or not it will assume jurisdiction in such 
actions has been upheld in Mutual Life In- 
surance Company v. Brannen, 31 Fed. Sup. 
123, and Ohio Casualty Insurance Co. v. 
Richards, 27 Fed. Sup. 18. 


Taking into account the above authorities, 
the decision granting the motion to dismiss 
in the Bradley Mining Co. case would seem 
to be in line with current judicial thought 
on this procedural subject. 


THE BATTLE OPENS 


Like the far-off booming of siege guns 
comes the decision of the Supreme Court 
of Florida, in the case of Florida Association 
of Insurance Agents et al. v. Larson, 21 CCH 
Automobile Cases 504, (decided October 12, 
1944). It presages that struggle of giants 
that impends between the insurance busi- 
ness and the automotive-finance business 
for control of the insurance of the millions 
of automobiles that will be spewed out by 
the assembly lines when the recessional 
sounds. Sides have been chosen, alliances 
made: dealer and manufacturer (with its 
insurance subsidiary) v. agent and banker, 
with millions of dollars in premiums as the 
prize. The decision of the Florida court 
reminds us that the “war” will be a total 
one, fought out on the legal as well as the 
economic front. 


The Florida Statutes 


The facts were that certain applicants for 
licenses as insurance agents were dealers in 
automobiles, with contracts or franchises 
from General Motors Corporation (GMC) 
to sell its products in a certain area. GMC 
owns the finance company, General Motors 
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Acceptance Corporation (GMAC), which 
finances most of the cars sold by the dealers. 
GMAC, in turn, owns Motors Insurance 
Corporation (MIC), through which most of 
the cars sold are insured. Do these facts 
disqualify the defendant applicants from ob- 
taining a license to act as insurance agents 
under the Florida statutes? 

One statute provides that no applicant shall 
be licensed if he is procuring the license, 
“chiefly for the purpose of obtaining a rebate 
or commission on insurance written for himself 


or his family or some corporation in which he 
is interested or with which he is connected.’’ 


Another statute provides that, 

“No person representing any such insurer in 
any capacity except primarily to solicit, nego- 
tiate or effect contracts of insurance on a 
strictly commission basis, shall be deemed or 
held to be an insurance agent."’ 


Agents v. Dealers 


The Florida Association of Insurance 
Agents filed a bill asking for an injunction 
restraining the state treasurer acting as in- 
surance commissioner from licensing as 
insurance agents, the defendant applicants, 
automobile dealers, holding General Motors 
franchises. The stipulated facts showed that 
of the sales made by the dealers partly on 
credit, two thirds were handled by GMAC, 
nine per cent by the dealers themselves, and 
twenty five per cent by other finance com- 
panies; and that the purchaser is not bound 
to accept the services of GMAC in financing 
or insuring the purchased car. 

Under the selling agreement between the 
dealer and GMC, the latter granted to the 
dealer a franchise to sell its motor vehicles 
and parts; and the dealer in turn promised 
to develop a market for the products to 
the satisfaction of the corporation. In the 
contract it was expressly stated that the 
dealer was not by the contract constituted 
an “agent or legal representative’ of GMC 
for any purpose whatsoever. 


Motors Insurance Corporation (MIC) paid 
the agent, the dealer, the commission on any 
insurance policies (which were issued to the 
purchaser and GMAC as “joint assureds”). 
GMAC paid MIC, for the purchaser, the 
premium on the policy and was eventually 
reimbursed by the purchaser, as he retired 
his payments under the contract of sale. 
The dealer was not insured and did not pay 
any part of the premium. 


“Interest” or “Connection” 


The trial court’s refusal to issue an injunc- 
tion was affirmed on appeal. As to the first 
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quoted statute, the plaintiffs’ contention was 
that, because of the dealer’s contract with 
GMC, and the ownership of GMAC by 
GMC, as an agent, the dealer would be 
writing insurance for a corporation in which 
he was interested or with which he was 
connected, within the meaning of the statute. 


The Court held that it could not be said 
that the dealer by his contract had obtained 
any interest in GMC; therefore it could not 
be said that through the ownership of 
GMAC by GMC the dealer had an interest 
or connection with GMAC. “Even if there 
were such an alliance as is contemplated by 
the statutes it could not be logically held, 
in the face of the statistics [as to finance 
and insurance contracts placed by the 
dealers with independent companies] that an 
agency was sought mainly to write insur- 
ance for General Motors Acceptance Cor- 
poration.” 


“Representation” 


As to the second statute cited, the plaintiffs 
contended that the dealers, through their 
contracts with GMC were the latter’s 
agents; that since GMC owned GMAC and 
MIC, the corporate fiction may be disre- 
garded and it may be considered that the 
dealer, as a dealer, is also the agent of MIC. 
If he thus represents it in such a capacity, 
say the plaintiffs, he cannot in another 
capacity be its agent for the sale of in- 
surance. 


This contention was likewise rejected by 
the court. The alliance between the manu- 
facturing corporation and the insuring cor- 
poration, through the link of the finance 
company, cannot be construed as a repre- 
sentation of the insurance corporation by 
the dealer, as dealer, so as to prevent the 
dealer from representing it, as agent, in the 
sale of its insurance policies. 


An Omen? 


The concluding sentence of the opinion, 
when italicized, is ominous: “We think the 
treasurer as insurance commissioner should 
not, for any reason presented in this suit, 
be enjoined from issuing the licenses.” It 
seems to us that the agents here attacked 
at an unpromising point. We foresee fur- 
ther attempts along the same line, as well 
as by legislation as to qualifications of 
agents; legislation against interlocking own- 
ership; and the anti-trust laws. 


However in view of the current difficulties 
of S. E. U. A., and the old maxim touching 
on the inadvisability of owners of glass 
houses throwing stones, the insurance busi- 
ness will probably proceed very gingerly 
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in invoking anti-trust action against the 
dealer-manufacturer-finance combine. 


One who stands to gain by all this, at least 
while the battle rages, is the little man who 
buys the cars, John Q. Public. He will 
no doubt, for a time, get more and better 
service than ever before. Whether this will 
continue after the battle no one can fore- 
cast. 


SOAK THE RICH! 


Somewhere Anatole France remarks iron- 
ically that the rich man and the poor man 
are both equal before the law: it is unlawful 
for either to sleep under the bridge. But 
not in Louisiana. 


In Termini v. Aetna Life Ins. Co., 21 CCH 
Automobile Cases 447, the state of the late 
egalitarian who envisioned “Every Man A 
King” (or at least a kingfish) tries to help 
along the great leveling, with one law of 
damages for the poor and another for the 
rich. And there will doubtless always be 
numbered among the impecunious those 
who will resent a law that does not allow 
them to pay as much for a tort as does the 
affluent malfeasor. 





“Under Ordinary Circumstances—” 


Termini, the plaintiff, sued to recover for 
personal injuries Suffered by him when the 
automobile driven by him was struck in an 
intersection collision. The trial court found 
the plaintiff guilty of contributory negli- 
gence as to lookout, and entered judgment 
for the defendant. On appeal this was re- 
versed, and the Louisiana Court of Appeal 
then assessed the damages and entered judg- 
ment for the plaintiff. After reviewing the 
evidence as to injuries suffered by the plain- 
tiff and his items of damage, the court said: 


“Under ordinary circumstances, he would be 
entitled to very substantial damages for pain 
and suffering, permanent partial disability, and 
loss of past and future earnings. In fixing dam- 
ages of this nature it is proper to consider the 
financial responsibility of the defendant, his 
earning capacity and whether or not he is pro- 
tected by insurance. Cole v. Sherrill, [14 CCH 
Automobile Cases 472], 7 So. (2d) 205. It appears 
that the defendant is not protected by insur- 
ance and his earning capacity is limited. We 
feel constrained to consider these factors in 
assessing the damages and will fix the amount 
much lower than we would if the defendant 
were protected by insurance, or if his financial 
worth and earnings were sufficient to enable him 
to respond in greater damages.”’ 


We looked up the cited case of Cole v. 
Sherrill, and sure enough, it says right there: 


“It is to be presumed that the lower court took 
into account the worth of the defendant, his 
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ability to earn money, etc., as well as the fact 
that he was not covered by insurance to protect 
himself. These are all legal factors to be con- 
sidered in assessing damages. It has never been 
considered good policy to bankrupt one to pay 
another even though the award granted is not 
in line with other cases involving the same 
injuries and might not fully compensate the 
plaintiff for the injuries he received. Fair jus- 
tice between both parties must be arrived at.” 


Soak the Insured 


Insurance premiums are based on the theory 
that all men are equal with regard to lia- 
bility and damages incurrable in the com- 
mission of a tort. But if the rich defendant 
is to be mulcted more heavily than the 
poor, or the middle-class, then insurance 
premiums for liability insurance will have 
to be adjusted accordingly. 


But Is It Constitutional ? 


Is it possible that such a theory is consist- 
ent with the due process clause of the fed- 
eral constitution? Does a special law for 
the carriage trade meet the test of essential 
fairness under the Constitution’s Fourteenth 
Amendment? Certainly no doctrine yet 
devised is capable of more mischief in 
setting class against class by making the 
rich man a target for a spiteful, under- 
privileged jury. 


We are not aware that the federal constitu- 
tional question has been passed on by the 
United States Supreme Court. Someday a 
certiorari petition will present this question 
to the Court, and we hope that it will accept 
and settle the issue. 


PEARL HARBOR REVISITED 


Precedents on the question of whether the 
Pearl Harbor attack was “war” continue 
to come in. The latest is Savage v. Sun Life 
Assurance Company of Canada, 10 CCH Life 
Cases 272, wherein the United States Dis- 
trict Court, Western District of Louisiana, 
answers with a convincing “no”, and adopts 
the definition of “war” as “declared war”, 
on much the same grounds of policy sug- 
gested in the comment appearing in the No- 
vember issue of the JOURNAL. 


In the Savage case, the insured was serving 
as an ensign in the United States Navy 
when he was killed by the Japanese assault 
at Pearl Harbor, on December 7, 1941. The 
policy, like that in the Pang case (Pang v. 
Sun Life, 10 Lire Cases 174), after pro- 
viding for double indemnity for death from 
accident, excluded “death resulting from 
war or any act incident thereto.” The issue: 
Did death result from “war or any act in- 
cident thereto”? The answer was “no”, and 
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What We Said 


In the November issue of the Journal we 
commented on the Pearl Harbor cases in 
“What the Courts Are Doing” and criticized 
the fictional approach to the problem in- 
volved in the court’s asking the question 
“What did the parties mean by ‘war’?”. 
We spoke for the adoption of the equation 
“war” equals “declared war”, on the grounds 
that such a definition provided a definite 
criterion which is easily ascertainable and 
applicable. And we suggested that to make 
the test of “war” the scale and intensity of 
the attack (as suggested in the Pang case) 
would reduce the issue to one of a fact 
question, in any case where different opin- 
ions as to the “scale and intensity” of an 
attack are possible. 


It was therefore gratifying to read these 
words from the Louisiana Court: 


“There can be no doubt that the attack by the 
Japanese Navy and its air force was intended 
as an act of war on its part, which eventuated 
inevitably in a declaration of war by both 
countries. However, the word or term as used 
in this policy must be interpreted in a manner 
that can be applied and understood in a more 
definite sense, rather than depend upon the vio- 
lence or inconsequential nature of the acts of 
the attacker. If a state of war is to be judged 
by the latter circumstances, it would exist or 
not according to the opinion of the particular 
court construing it. On the other hand, if it is 
held to mean a condition accepted or recognized 
by the political authority of the government 
which is attacked, whether through an actual 
declaration of war or other acts clearly demon- 
strating such position, then we would have a 
criterion which could be readily understood and 
applied to cases, no matter what the circum- 
stances might be.”’ 


Fiction of the Parties’ Intention 


The West, Rosenau, and Pang cases all go 
through the meaningless formula of con- 
struing “what the parties meant”. In the 
Savage case, Judge Dawkins goes directly 
and realistically to the heart of the matter, 
to seek a convenient and workable rule as 
a necessary interpretation of the policy term. 
“The word or term as used in this policy 
must be interpreted in a manner that can be 
applied and understood in a more definite 
sense, etc.” 


“As An Incident Thereto” 


The phrase “as an incident thereto” was 
given an obiter construction here. (It is 
surprising that the plaintiffs have not, in 
these Pearl Harbor cases, placed greater 
reliance on it.) Said the Louisiana court: 


“To carry the situation a little further, let us 
suppose that the insured in this case had been 
killed as the result of an act of a fifth columnist, 
who knowing of the approach of the Japanese 
war planes, in order to assist under instruction 
from his government, had been able to place an 
explosive bomb on the ship occupied by the de- 
ceased thus causing his death a few moments 
before the planes struck. Certainly all the ma- 
chinery for attack would have been set in mo- 
tion and would have resulted from the same 
hostile purpose and intent. Here, again, it could 
hardly be contended that we would have been 
at war, or death of the insured would have been 
caused ‘as an incident thereto.’ The phrase 
‘incident thereto’ would seem to contemplate an 
incident such as the striking of an enemy mine, 
or the loss of life in the act of taking off or 
landing of a military plane from an aircraft 
carrier, etc.”’ 

The Savage case furnishes new materials 
for consideration by the Hawaiian territorial 
supreme court in the Pang case. 


—_——_— <a ———___————™  —_ 


“So Sorry, Please!” 


“Wars may be preceded and initiated by formal announcement of either or both 


the contending parties. 


Such is the procedure contemplated by the Constitution 
for wars commenced by the United States. 


It is the only course of action con- 


sistent with the fundamental concepts of civilization, but unfortunately history 
proves that more often than not wars have been started by aggressors who show 
little or no respect for the formalities prescribed by the code of civilized nations. 


Japan has been a consistent offender in that respect. 


Like the so-called uncivilized 


Indians of our frontier days, her traditional procedure has been to gain initial 


advantage by the false blow of a sudden unannounced full-scale onslaught. 


Her 


aggressions against Russia in 1904 and China in 1937 are notable precedents for 


Pearl Harbor.”—Cassidy, J 


10 CCH Life Cases 174. 
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AMBULANCE—AUTHORIZED 
EMERGENCY VEHICLE: 
Red light against ambulance 
(Minn.) 


ASSESSMENT OF MUTUAL POL- 
ICY HOLDERS: 
Policy construed (S. C.) 


ASSURANCE OF SAFETY—RIGHT 
TO RELY ON 
Injured while cranking tractor 
(Minn.) 


CARRIER’S LIABILITY FOR LOSS 
OF BAGGAGE 
Tariff limiting liability (Tenn.) 


CIRCUMSTANTIAL EVIDENCE— 


STATUS OF DECEASED: 
Collision with pole ( Mass.) 


CONDUCT OF COUNSEL: 


Improper offer of statements (Ill.) page 733 


DAMAGES—FINANCIAL RE. 
SPONSIBILITY: 
Defendant’s finances (La.) 


DOMICILE—WIFE’S SUIT v. HUS- 
BAND’S INSURER: 
Intention (La.) 


page 731 


page 731 


page 730 


page 732 


page 732 


page 734 


page 734 


EMPLOYEE OR INDEPENDENT 
CONTRACTOR: 


Unlicensed contractor (Ga.) page 735 
EXPERT TESTIMONY OF 
PHYSICIAN: 
History given by mother (Md.) page 735 


IMPUTED NEGLIGENCE—PAS.- 
SENGER’S LIABILITY: 
Respondeat superior (IIl.) 
LICENSING AUTO os AS 
INSURANCE AGEN 


Insurance eeeteiews enjoined 
Fla.) page 736 


PUPIL INJURED BY SCHOOL 
BUS: 


page 736 


Liability of board of education 
(Tenn.) 
RESCUER INJURED—SHOCK, 
ANXIETY, EXCITEMENT: 
Pleading (Ga.) 
SUBROGATION—REAL PARTY IN 
INTEREST: 


page 736 


page 737 


Rules as to parties (Kan.) page 738 
“USE, OPERATION OR MAINTE- 
NANCE” OF BUS: 
Bus not in motion (Mo.) . .page 739 
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ASSURANCE OF SAFETY— 
RIGHT TO RELY ON 


(MINNESOTA) 
@ Injury while cranking tractor 
“D>: &. tao" 





said the mechanic; and the 
plaintiff proceeded to crank his tractor, 
which had just been repaired. But the me- 
chanic or some one had apparently moved 
the clutch lever from the safe position in 
which it was when plaintiff left his car for 
repair, to the position in which the tractor 
would go forward when the tractor motor 
was started. When the motor started the 
tractor moved forward and injured the 
plaintiff. ‘“Leopold’s remark to plaintiff 
which was in effect an instruction to crank 
the motor, before he had checked to see 
whether the operation could be performed 
without the tractor moving forward, par- 
ticularly when he knew that plaintiff was 
in a position of danger if the tractor should 
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move forward, coupled with plaintiffs re- 
liance upon this assurance and his act of 
proceeding to crank the tractor in obedience 
to the instruction ‘O. K. Go’, would seem 
to amply sustain the jury’s finding of negli- 
gence on the part of defendants.”” One may 
rely upon assurances of others where, under 
the same circumstances, ordinarily prudent 
men would do so. The question of con- 
tributory negligence was likewise for the 
jury. It was error for the court to set aside 
the verdict for the plaintiff; and the case 
was reversed with directions to reinstate the 
verdict for plaintiff—Johnson, appellant v. 
Land O’Lakes Motor Co. et al. Minnesota 
Supreme Court. November 10, 1944. 21 
CCH AvutTomosBILe CAseEs 759. 


Dell & Rosengren, Fergus Falls, Minn., Swan- 
son Brothers, Elbow Lake, Minn., for appellant. 


Sexton, Moraunt, Kennedy & Carroll, 628 Mid- 
land Bank Bldg., Minneapolis, Minn., Clarence 
R. Smith, Bemidji, Minn., for respondents. 
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AMBULANCE— AUTHORIZED 
EMERGENCY VEHICLE 


(MINNESOTA) 


e@ Intersection collision 
Red light against ambulance 





When does an automobile have the right 
to go through a red light traffic control 
signal? When it is an “authorized emer- 
gency vehicle” within the meaning of the 
Minnesota (and other) statutes giving it the 
right of way, even as against a red signal, 
when on an emergency mission. At the time 
of the collision with the defendant’s street 
car the plaintiff's ambulance was being 
used to convey to a hospital a patient who 
from 


was in a serious condition a lung 
hemorrhage. When the ambulance was 
about a block west of the intersection, 


travelling eastward, the traffic light at the 
intersection of the accident was against it. 
Thereupon the driver of the ambulance 
slowed down. He took his right foot off the 
gas pedal, put his foot on the siren pedal 
to keep it sounding, and coasted to the 
intersection, which he entered at a speed 
of about 15 miles per hour. Other vehicles 
on the street yielded the right of way, and 
the intersection was clear of all traffic. The 
street car, after getting the green light, 
proceeded southward in the intersection, saw 
the ambulance about 25 or 30 feet west of 
the intersection, heard the siren then for the 
first time, and the collision occurred before 
the motorman could stop. The ambulance 
hit the side of the streetcar at a point about 
one-third its length from the front. 


Judgments for the plaintiffs were affirmed 
on appeal. Whether the ambulance sounded 
its sirens, and had its emergency red lights 
burning; whether the plaintiff was free from 
contributory negligence, and the defendant 
guilty of negligence were questions of fact 
for the jury. “It is obvious that the right 
of way ordinarily accorded to vehicles hav- 
ing the ‘Go’ signal at an intersection where 
traffic is controlled by a traffic control signal is 
restricted and qualified by the requirement 
that, upon the approach of an authorized 
emergency vehicle giving an audible signal 
by siren, a streetcar must stop clear of any 
intersection and remain standing until the 
authorized emergency vehicle has passed, 
thus in effect depriving the streetcar of the 
right to proceed at all under the circum- 
stances.”—Rogers et al. v. Minneapolis St. 
Ry. Co., appellant. Minnesota Supreme 
Court. November 17, 1944. 21 CCH Auto- 
MOBILE CASEs 757. 


John J. Kelly, 1105 Rand Tower, Minneapolis, 
Minn., for respondents. 


Ralph T. Boardman, John F. Dulebohn, 306 St. 
Ry. Bldg., Minneapolis, Minn., for appellant. 
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ASSESSMENT OF 
MUTUAL POLICYHOLDERS 


(SOUTH CAROLINA) 


@ Policy construed 
Liability to assessment 


“We do not think that the South Carolina 
law requires an interpretation of the con- 
tract which will enable South Carolina 
policy holders to escape the assessment 
which policy holders of other states are 
compelled to pay.” Thus, the Fourth Cir- 
cuit Court of Appeals reversed a judgment 
of the District Court dismissing the com- 
plaint of the statutory receiver of Central 
Mutual Insurance Company of Chicago, 
against certain policy holders in South Caro- 
lina, to recover an assessment levied against 
the policy holders of the company generally 
in liquidation proceedings in the Circuit 
Court of Cook County, Illinois. The ground 
of the order of dismissal entered by the 
District Court was that the policies, when 
read in the light of the South Carolina stat- 
utes and decisions, disclosed no liability for 
assessment on the part of the defendants. 


The decree in the Illinois suit ordered a 
100 percent assessment against the policy 
holders, limited by their policies to one 
time the premiums named therein. The 
face of each policy showed that it was issued 
subject to the printed conditions of the 
policy; that the insurance was against only 
such perils and coverages named in the 
schedule as were indicated by a specific 
premium set opposite thereto; and that the 
insurance was subject to all the applicable 
terms, limits and conditions of the policy. 
The policy also contains, on the fourth 
page, a printed list of general conditions. 
At the end of the list the obligations of the 
company in case of its bankruptcy are de- 
scribed, and immediately thereafter appears 
the following paragraph: “The contingent 
liability of the assured hereunder is limited 
to one time the premium named herein and 
no more.” The general conditions also pro- 
vide, amongst other things, that the insured 
is a member of the Company; and that all 
provisions of the policy in conflict with the 
statutes of the state of issue are declared 
to be amended to conform to such statutes. 
The statutes of South Carolina require that 
the premium payable by a member of a 
mutual company must be set out in the 
policy, as follows: “Maximum Premiums. 
—The maximum premium payable by any 
member shall be expressed in the policy or 
in the application for the insurance.” 


The District Judge held that the general 
condition of the policy relating to the con- 
tingent liability of the assured did not con- 
stitute an agreement to pay an additional 
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premium, because it was not printed on the 
first page of the policy in connection with 
the statement of the premium, but on the 
fourth page as the last of the general con- 
ditions, and did not give any indication that 
it dealt with the subject of the premium or 
was intended to provide for the payment of 
a premium additional to the premium stated 
as the “total premium” on page one. And 
that in any case the most that could be said 
on behalf of the plaintiff was that the lan- 
guage of the policy in respect to contingent 
liability was ambiguous, and so should be 
construed against the insurer. 


On appeal it was held that the general con- 
ditions of the policy in which the contingent 
liability of the policy holder was described 
were a part of the policy by the very terms 
of the contract. “They are expressly re- 
ferred to and incorporated in the policy on the 
first page where the amount of the total 
premium is set out. The paragraph on the 
fourth page calls the attention of the policy 
holder to the possibility of the bankruptcy 
or insolvency of the company and notifies 
him that he is a member of the insurance 
company with a contingent liability limited 
to one time the premium named in the con- 
tract. Obviously this contingent liability 
refers to the obligation which the assured 
incurs as a member of the company in case 
it is unable to pay its debts.” The judgment 
dismissing the complaint was reversed and 
the cause remanded for further proceed- 


ings—Keehn, Rec., appellant v. Parrish 
Dray Line et al. United States Circuit 
Court of Appeals, Fourth Circuit. Novem- 


ber 4, 1944. 21 CCH AuTomosice Cases 726. 


S. Augustus Black, William L. Cain, Beckman, 
Healy, Reid & Hough, Thomas, Cain & Black, 
for appellant. 


Robert McC, Figg, Jr., John D. Lee, Lee & 
Moise, for appellees. 


CARRIER’S LIABILITY 


(TENNESSEE) 
© Tariff limiting liability 
Who filed the tariff? 

A tariff filed with the Secretary of the Inter- 
state Commerce Commission by the “Na- 
tional Bus Traffic Association, Inc., Agent 
for and on behalf of the following listed 
carriers” (among whom was listed the de- 
fendant bus company) limited the carrier’s 
liability for loss of baggage to $25. The 
plaintiff lost his baggage while on an inter- 
state trip on the defendant bus line; he 
sued for the value of the baggage. The de- 
fendant claimed that because of the pub- 
lished tariff, its liability to the plaintiff was 
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limited to $25. On its original opinion the 
Court of Appeals said that from the cer- 
tificate of the Secretary of the I. C. C. 
setting up the filing of the above mentioned 
tariff, the court was unable to say that the 
defendant had anything to do with the 
filing of the tariff. There was nothing in 
the record to show that the defendant was 
a member of the association that filed the 


tariff. However, on rehearing, in view of 
the decision of the Tennessee Supreme 
Court since handed down in the case of 


State, ex rel. v. Payne, 174 S. W. (2d) 457, 
the court held that the recitals of the cer- 
tificate afford prima facie evidence of agency. 
Therefor judgment was entered in the 
Court of Appeals, against defendant for 
$25 plus costs. “However in view of the 
doubtful effect of the certificate prior to 
the publication of the opinion in the above 
[Payne] case, plaintiff may upon applica- 
tion within 15 days after the filing of this 
Opinion have a remand for the purpose of 
permitting her to rebut the prima facie 
showing that defendant operated under said 
tariff at the time in question.”—Tennessee 
Coach Co., plaintiff in error v. Carter. Ten- 
nessee Court of Appeals, Eastern Section. 
November 2, 1943. Opinion on rehearing, 
January 4, 1944. Certiorari denied by 
Tennessee Supreme Court, May 6, 1944. 21 
CCH Automosite Cases 512. 


Simmonds & Bowman, Johnson City, Tenn., for 
plaintiff in error. 


George N. Barnes, Sam W Price, Johnson City, 
Tenn., for defendant in error. 


CIRCUMSTANTIAL EVIDENCE- 
STATUS OF DECEASED 


(MASSACHUSETTS) 


® Collision with telephone pole 
Was plaintiff a passenger? 
Wilful and wanton conduct 


Goriansky, the defendant’s, story was that 
he found that he could not start his motor. 
While he was engaged in working on it, 
a drunk came up and asked him for money 
for a‘cup of coffee. He gave the man two 
nickels, saying “Go away, don’t bother me.” 
When Goriansky had his motor running, he 
got in his car. After driving it to test it, 
he stopped beyond a cafe. He then saw 
through the glass of the door on his right, 
close to the window, a man, apparently the 
same man to whom he had given the money 
for coffee, and who now asked him for a 
“lift”. As soon as he saw the man, the 
defendant closed the window, and locked the 
door. The man had hold of the handle 
of the door and began jiggling it. The de- 
fendant started the automobile “with a big 
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After it started, he heard the man 
swearing. Goriansky was nervous and 
“went full speed home”. As to the cause 
of his nervousness, the defendant testified, 
“He annoyed me. I thought he wanted to 
hold me up or something.” When he got 
two or three miles out of town moving 
at thirty-five or forty miles an hour he 
turned the automobile off the hard surface 
of the road so that at least part of it went 
onto a dirt shoulder one and one half feet to 
three feet wide. He then increased speed, 
and proceeding a distance of about two hun- 
dred feet on the shoulder, ran head on into 
a telegraph pole located in underbrush four 
to six feet from the hard surface of the road. 
The following morning the body of the 
deceased was found close by. The defend- 
ant’s explanation of his going off the road 
was that he was blinded by the headlights 
of another automobile approaching on the 
wrong side of the road. Defendant Goriansky 
denied that the plaintiff’s decedent was in or 
on the car at the time of the accident. 


jerk”. 


The court held that from the circumstantial 
evidence the jury could have found that the 
plaintiff’s decedent was somewhere on the 
automobile when killed by the defendant’s 
automobile striking the pole. Although the 
decedent had just come from bathing at a 
Finnish bath, there was found automobile 
grease on his hands. There were no broken 
bones such as might have been suffered if 
the deceased was a pedestrian at the time 
of the accident. No suggestion has been 
made as to how the deceased, if not on the 
automobile, could have reached the fatal 
point at least two miles out of town, in the 
limited time elapsing between his leaving 
the baths and the moment of the collision, 
particularly as the defendant saw no other 
automobile before reaching the scene. On 
the deceased’s chest near his necktie, lay a 
right hand suede glove with a wool lining, 
stained with blood. This glove belonged 
to the defendant’s wife, and its mate was 
on the shelf in the back of the automobile 
where the pair of gloves was customarily 
kept. “If the jury concluded that the de- 
fendant knew that the deceased was on the 
running board, it was open to them to infer 
that the defendant’s conduct was in disre- 
gard of probable harmful consequences to 
the deceased and in violation of the duty to 
refrain from wantonly or recklessly exposing 
him to danger.” Judgment for plaintiff was 


affirmed.—Sheehan, Admr. v. Goriansky, 
Massachusetts Supreme Judicial Court. 
Middlesex. September 13, 1944. 21 CCH 


AUTOMBILE CASEs 662. 


F. P, Garland, R. B. Snow, for defendant. 
D. J. Lyne, W. A, Ryan, for plaintiff. 
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CONDUCT OF COUNSEL 
HELD PREJUDICIAL 


(ILLINOIS) 


e Improper offer of statements 
Intersection collision 





The police officers, members of the Accident 
Prevention Squad, who came on the scene 
after the accident, were called as witnesses 
by the defendant cab company, and the in- 
dividual defendant cab driver, Clark. The 
officers testified to the condition of the street 
after the accident as to skid marks, etc. On 
cross-examination, plaintiffs’ counsel, over 
objection, asked one of the officers as to a 
written statement taken from the driver of 
the cab, and another taken from the driver 
of the car in which the plaintiffs were riding 
when injured. He testified that it was a 
routine matter to take or attempt to take 
statements of the drivers of cars involved 
in accidents; that he took the statement of 
the plaintiffs’ driver, and that the driver 
of the cab gave only “half of a statement”. 
The attorney offered these statements in 
evidence in the presence of the jury, and 
the defendant objected. The plaintiffs also 
offered in evidence copies of the accident 
reports made out by the officers. The de- 
fendants thereupon made motions for a mis- 
trial which the court denied; however, the 
court sustained the objection to the admis- 
sion of the statements in evidence. 


On appeal it was held that the offering of 
these statements by the plaintiffs was con- 
duct prejudicial to the defendants, and de- 
prived the defendants of a fair trial. The 
only theory on which statements could pos- 
sibly have been admissible was that of 
impeachment. But these statements were 
not impeaching. Clark, the driver of the 
plaintiffs’ car did not testify; so as to him 
his statement certainly could not be im- 
peaching. The driver of the cab did not 
testify that he had given the police a state- 
ment; there was no justification for attempt- 
ing to show that he had only given a “half 
statement”. The accident reports made by 
the officers merely contained their conclu- 
sions as to how the accident occured. They 
were made about one and one half hours 
after the accident. All the officers knew 
about the occurrence was what they learned 
when they arrived on the scene. The state- 
ments did not impeach the cab driver. The 
offer of all of these statements was improper. 
“We agree with defendants that the attempt 
to introduce the exhibits might give the jury 
the impression that Clark, the driver of 
plaintiffs’ car, had given the police a full 
statement, but that the individual defend- 
ant Johnson, the cab driver, refused to give 
a written statement, and that Johnson, being 
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unwilling to give a statement, must be 
guilty. In our opinion the court should 
have granted a_ new trial because of such 
misconduct.” The judgments for plaintiffs 
were reversed and the case remanded.— 
Paliokaitis et al., v. Checker Taxi Company 
et al., appellants. Illinois Appellate Court, 
First District. October 11, 1944. Released 
October 27, 1944. 21 CCH AUTOMOBILE 
Cases 515. 

Wyatt Jacobs, Kirkland, Fleming, Green, Martin 
& Ellis, for appellant. 

Kamin, Gleason & Kamin, for appellees. 


DAMAGES — 
FINANCIAL RESPONSIBILITY 


(LOUISIANA) 


@ Defendants insurance and finances 
considered 





A finding by the trial court that the plaintiff 
was guilty of contributory negligence was 
reversed on appeal, and the court in assess- 
ing the plaintiff's damages said: “Under 
ordinary circumstances, he would be en- 
titled to very substantial damages for pain 
and suffering, permanent partial disability, 
and loss of past and future earnings. In 
fixing damages of this nature it is proper 
to consider the financial responsibility of 
the defendant, his earning capacity and 
whether or not he is protected by insur- 
ance, It appears that the defendant 
is not protected by insurance and his earn- 
ing capacity is limited. We feel constrained 
to consider these factors in assessing the 
damages and will fix the amount much 
lower than we would if the defendant were 
protected by insurance, or if his financial 
worth and earnings were sufficient to enable 
him to respond in greater damages. In 
addition to his medical expenses, we have 
decided to fix his award for all other items 
of damage at $4,000.” (See page 728 of this 
issue for a further discussion of this case.) — 


Termini v. Aetna Life Ins. Co. Louisiana 
Court of Appeals, First Circuit. October 3, 
1944. 21 CCH AvutOmoBILe CAsEs 447. 


Thomas E. Furlow, Carondelet Bldg., New Or- 
leans, La., for appellant. 


Taylor, Porter, Brooks & Fuller, Baton Rouge, 
La., for appellees. 


DOMICILE—WIFE’S SUIT v. 
HUSBAND'S INSURER 


(LOUISIANA) 


@ Intention 
Temporary residence 


Injured in an automobile accident in the 
state of Mississippi as she was riding in 
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a car being driven by her husband, the 
plaintiff sued her husband’s liability insurer, 
in the state .of Louisiana, her husband’s 
alleged domicile. Although in Louisiana, 
a wife could not sue her husband for a 
tort committed on her by him, a Louisiana 
statute allowed one injured in an accident 
to sue the liability insurer of the wrongdoer, 
“in the parish where the assured has his 
domicile”. Under the law of Mississippi the 
wife was not allowed to sue the husband 
for a tort, and there was no statute, such 
as obtained in Louisiana, allowing her to 
sue her husband’s insurer, 


The defendant objected to the court’s juris- 
diction, on the ground that the husband’s 


‘domicile was not in Louisiana, but in Missis- 


sippi. The facts were as follows. Burke 
came to Baton Rouge in 1926 as a professor 
at Southern University. He married there 
and lived on quarters furnished him by the 
university on the school grounds. However 
he also maintained quarters, furnished by 
him, at his mother-in-law’s where he would 
spend his week ends and vacation periods 
while teaching at the university. He bought 
property in Baton Rouge, on which, as he 
testified, he intended to build a residence. 
He registered as a voter in Baton Rouge, 
and voted there. In 1939 he took a posi- 
tion as teacher at a college in Mississippi, 
on a yearly contract. He testified that, 
although he was living in Mississippi, it was 
never his intention to abandon his domicile 
in the Parish of East Baton Rouge. He 
continued to maintain his domicile in East 
Baton Rouge where at the home of his 
mother-in-law, he maintained a furnished 
room for himself and family, visiting and 
occupying the room at intervals and dur- 
ing his vacation periods. The court held 
that Burke had established his domicile in 
Louisiana, and the defendant had not shown 
that by living in the state of Mississippi 
while teaching there, he intended to change 
his domicile. “The mere fact that he spent 
most of his time in Mississippi does not 
alter the situation or make his domicile in 
Mississippi. Burke’s residence in Missis- 
sippi was temporary and uncertain, in its 
nature, and lacked the animus manendi neces- 
sary to constitute a domicile or habitual 
residence.” 


However this procedural right given by the 
law of his domicile, to sue the husband’s 
insurer, does not give the wife a right of 
action if she does not have it by the law 
of Mississippi where the tort occurred.” It 
only gives to her a procedure to enforce 
whatever rights she had in the State of 
Mississippi. Since she has no cause of 
action under the laws of Mississippi, con- 
sequently she cannot have a cause of action 
in this State.” For this reason the judgment 
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appealed from was affirmed.—Burke v. 
Massachusetts Bonding & Ins. Co. Louisi- 
ana Court of Appeal, First Circuit. Novem- 


ber 9, 1944. 21 CCH AvutTOmoBILE Cases 698. 


Fred G. Benton, Baton Rouge, La., for appellant. 


St. Clair Adams & Son, American Bank Bldg., 
New Orleans, La., Albritton & Ware, Baton 
Rouge La., for appellee. 


EMPLOYEE OR 
INDEPENDENT CONTRACTOR? 


(GEORGIA) 


e Agency 
Unlicensed contractor 
Proximate cause 





An ingenious argument designed to circum- 
vent the defense of independent contractor 
was rejected by the Circuit Court of Ap- 
peals. While riding in an automobile the 
plaintiff was injured in a collision with a 
truck owned by the defendant Proctor & 
Gamble. Under contract the truck had 
been delivered by the defendant to White 
Star Transit Co. for transportation to a 
certain destination, and at the time of the 
accident the truck was in the course of be- 
ing transported pursuant to the contract, 
by an employee of the White Star. The 
trial judge entered judgment for the de- 
fendant on the ground that the operator of 
the truck at the time of the collision was 
not the servant or employee of defendant 
but of an independent contractor. 


“Appellant does not at all contest the prin- 
ciple that where there is an independent 
contract, the contractor, and not the owner, 
is liable for the negligence of the contrac- 
tor’s employees. He insists that the case 
made on this evidence is not*one of inde- 
pendent contract under which White Star 
was to transport the truck in question, but, 

. it is one in which White Star furnished 
one of its employees to Proctor & Gamble, 
under a contract of special employment by 
which the employee so furnished became the 
servant of Proctor & Gamble. Nothing in 
the evidence lends any support to this view. 
Indeed, completely negativing it, the evi- 
dence makes out a clear and simple case 
of an independent contract entered into after 
defendant had compared the cost of gettine 
the car to the desired point by using its 
own employees with that charged it by the 
car moving concern.” The fact that the 
independent contractor had not obtained a 
license to move cars in Georgia would not 
make the Proctor & Gamble Company lia- 
ble; in any case, there is no causal connec- 
tion between driving the car without a 
license and the injury. 


1944 


“The law does not prohibit, it permits, the 
making of independent contracts. The 
only thing the defendant did here was to 
make such a contract. It reserved no con- 
trol over, it had nothing to do with, its 
performance. For acts of an employee of 
the contractor causing damage, it is the 
contractor and not the owner who must be 


liked to. The judgment was right. It is 
affirmed.”—DeBord, appellant vy. Proctor & 
Gamble Distributing Company. United 


States Circuit Court of Appeals, Fifth Cir- 
cuit. November 7, 1944. 21 CCH Aurto- 
MOBILE CASES 665. 

B. P. Gambrell, Atlanta, Ga., 
LaFayette, Ga., for appellant. 
Graham Wright, Rome, Ga., 
lanta, Ga., for appellee. 


J. Ralph Rosser, 


Sidney Smith, At- 


EXPERT TESTIMONY BY PHYSICIAN— 
BASED ON HISTORY 


(MARYLAND) 


e Admissibility 
History given by child’s mother 





Does the fact that the expert testimony of 
the physician, who attended the injured 
three year old plaintiff, was based partly 
on the child’s symptoms as related to the 
doctor by the child’s mother make the testi- 
mony inadmissible? No. The child, Bar- 
bara, was riding with her father in a taxi- 
cab of the Sun Cab Company, when it was 
struck in an intersection collision with a 
Yellow Cab. Dr. Blum, testifying from the 
history as given to him by the mother, and 
from his observation and treatment of the 
child stated that the muscle over Barbara’s 
left eye was damaged pe rmanently, and that 
this injury was due to a blow or injury re- 
ceived by her in the accident. This testi- 
mony was objected to by the defendant on 
the ground that the symptoms were related 
to Dr. Blum by the child’s mother, who 
was not called as a witness, and that his 
opinion, based in part upon this history, was 
inadmissible. 


The opinion of a physician as to the condi- 
tion of an injured person is not rendered 
incompetent by the fact that it is based upon 
the history of the case given by the patient 
to the physician on his examination of the 
patient, when the examination is made for 
the purpose of the treatment and cure of 
the patient. In the instant case the attend- 
ing physician received the history from the 
patient’s mother and not from the three- 
year old child herself. But this does not 
render his evidence partially based thereon, 
inadmissible. In Wigmore on Evidence, 3rd 
Edition, Sec. 688, the author says: “But 
where the information is that of an attend- 
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ing nurse or physician having personal ob- 
servation and an interest in learning and 
describing accurately, there seems every rea- 
son for admitting testimony based in part 
of this. Every physician relies upon it, and 
there are periods of sleep or other uncon- 
sciousness or mental incapacity which make 
it impossible to resort to the patient for in- 
formation. It should be immaterial whether 
the informant is a professional person, or is 
the wife or other member of the household, 
so long as the information is based on at- 
tendance and personal observation.” Ac- 
knowledging that there were decisions to 
the contrary, the court adopted the view ex- 
pressed by Wigmore and held that the evi- 
dence of Dr. Blum, the attending physician, 
was admissible in its entirety, even though 
based in part upon information received by 
him in his professional capacity from the 
child’s mother, who was in fact the child’s 
nurse and attendant. Judgments for the 
infant plaintiff, and her father were affirmed. 
—Yellow Cab Company v. Henderson. 
Maryland Court of Appeals. November 1, 
1944. 21 CCH AvuTomosiLe Cases 620. 


H. Beale Rollins, Samuel S. Smalkin, for ap- 
pellant. 


I. Duke Avnet, William Taft Feldman, for ap- 
pellees. 


IMPUTED NECLIGENCE— 
LIABILITY OF PASSENGER 


(ILLINOIS) 


e@ Respondeat superior 
Joint adventure 





In our digest of the case of Kinney, Admx., 
et al. v. O’Flaherty appearing in the No- 
vember issue of the Insurance Law Journal 
at page 679-680, we inadvertently concluded 
“The judgment against the defendant Mrs. 
O’Flaherty was reversed and the case re- 
manded for a new trial.” Judgment was for 
Mrs. O’Flaherty in the trial court, and the 
plaintiffs won a retrial on the appeal.—The 
Editor. 


LICENSING OF AUTO DEALERS 
AS INSURANCE AGENTS 


(FLORIDA) 


e Injunction sought against Insurance 
Commissioner 





Certain automobile dealers holding fran- 
chises as General Motors dealers, applied to 
the insurance commissioner for license to 
act as insurance agents. The automobiles 
which they sold were most of them sold on 
part credit. These dealers therefore would 
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customarily arrange for the financing, and 
the insurance of the cars. Although the 
dealers were General Motors dealers, their 
customers were not required to have their 
credit purchase of a car financed by the 
companies controlled by General Motors 
Corporation. These companies—General 
Motors Acceptance Corporation (GMAC), 
and Motors Insurance Corporation (MIC) 
—were admittedly owned by General Mo- 
tors Corporation (GMC). Although two- 
thirds of the credit sales made by the deal- 
ers were financed by GMAC, nine per cent 
were financed by the dealers themselves, 
and some twenty-five per cent by indepen- 
dent finance companies. Under the “selling 
agreement” or franchise between the dealer 
and GMC, the latter granted to the dealer a 
franchise to sell its motor vehicles and parts; 
and the dealer in turn, promised to develop 
a market for the products to the satisfac- 
tion of the corporation. It was expressly 
stated in the contract that the dealer was 
not to act as the “agent or legal representa- 
tive” of the company for any purpose what- 
soever. The Florida Association of Insur- 
ance Agents filed a bill to enjoin the insur- 
ance commissioner from issuing licenses to 
these dealers. It was held on appeal that 
by acting as dealers for GMC (owner of 
GMAC and MIC) the dealers were not, by 
reason of any “interest” or “connection” or 
“representation” of any of these companies 
(such as condemned by the Florida licens- 
ing statues) barred from the-right to a li- 
cense as insurance agents. Therefore the 
injunction was rightly refused by the trial 
court. (For a fuller discussion of this case 
see page 726 of this issue.)—Florida Asso- 
ciation of Insurance Agents, et al., appel- 
lants v. Larson. Florida Supreme Court, 
Division B. October 13, 1944. 21 CCH 
AUTOMOBILE CASES 504. 

William Fisher, John M. Coe, for appellants. 
J. Tom Watson, Atty. Gen., Howard S. Bailey, 
Asst. Atty. Gen., for appellee. 

Milam, McIlvaine & Milam, for Motors Insur- 
ance Corporation. 

W. J. Steed, for Florida Automotive Dealers 
Association. 

Ausley, Collins & Truett for intervenors. 


PUPIL INJURED BY SCHOOL BUS- 
LIABILITY OF BOARD OF EDUCATION 


(TENNESSEE) 


e Insurance in favor of board 
Admission of insurance policy in evi- 
dence 





The Tennessee statutes provide that County 
Boards of Education are authorized to pro- 
vide for the transportation of children of 
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school age who live more than two miles 
from the school building by the nearest ac- 
cessible route, and such boards are author- 
ized to require the driver of any vehicle to 
make bond for the faithful performance of 
his duties. This includes a bond insuring 
against the consequences of the driver’s 
negligence. The Greene County Board did 
provide transportation, and did require the 
drivers of school busses to carry public 
liability insurance. 


Elnora Cobble, a minor, was standing near 
the side of a hard surface road at the ac- 
customed place preparatory to boarding the 
school bus to go home in the afternoon after 
school. There were a number of other chil- 
dren, including her little brother five years 
of age. She was holding her brother’s left 
hand in her right hand as the bus approached 
from her left. When the bus reached a 
point some thirty feet away, the door, op- 
erated by Taylor the driver, by means of a 
hand lever, swung open and extended at 
right angles from the bus and was thus 
hanging over the shoulder of the road when 
it came to the place where plaintiff was 
standing. The bus failed to stop at the 
usual place and went forward some distance 
further before it struck plaintiff and came to 
a stop. 


The trial court directed a verdict for the 
School Board, and entered judgment on the 
verdict against the driver. On appeal it was 
held error to direct a verdict in favor of the 
School Board. There was filed as an ex- 
hibit a policy insuring Taylor and the 
Greene County Board of Education against 
liability in the operation of Taylor’s bus 
limited, however, to $5,000 for injuries sus- 
tained by a single person, “Where a policy 
has been issued and was in fyll force and 
effect when the injury occurred and the 
non-liability of the insurer is not clear from 
the record, we think the safer and better 
practice is to let the judgment stand and 
limit collection to the coverage afforded by 
the policy. This is in line with the practice 
followed [fin cases] involving charitable in- 
stitutions.” The facts that the injured child 
lived less than two miles from the school 
she was attending; and that there is no 
proof that the particular bus which struck 
her was covered by the policy introduced in 
evidence, are both immaterial. The proof 
shows that the Board required school buses 
operating under contracts with it to carry 
indemnity insurance and whether this par- 
ticular bus was covered by the policy is 
immaterial. Whether the transportation of 
children living less than two miles is ultra 
vires, or whether the insurer can ultimately 
defend upon this ground, is another ques- 
tion. “The judgment as to Taylor is in all 
respects affirmed but, since it is fairly appar- 
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ent that the Board of Education is not pro- 
tected for more than $5,000, the judgments 
to be here entered against the Board will 
not exceed that amount and will be enforced 
exclusively against the indemnity, if any, af- 
forded by the policy.’"—The judgment 
against the driver was affirmed, and judg- 
ment entered against the School Board.— 
Taylor et al., Plaintiffs in Error v. Cobble 
et al. Tennessee Court of Appeals, Eastern 
Section. November 14, 1944. 21 CCH 
AUTOMOBILE CASES 734. 

Milligan & Haynes, Greeneville, Tenn., for plain- 
tiffs in error. 


J. W. Kilgo, Leon E. Easterly, Greeneville, 
Tenn., for defendants in error. 


“RESCUER” INJURED— 


(GEORGIA) 


© Pleading 
Rescuing injured person from acci- 
dent 

“Danger invites rescue. The cry of distress is 
the summons to relief. The law does not ig- 
nore these reactions of the mind in tracing 
conduct to its consequences. It recognizes them 
as normal. It places their effects within the 
range of the natural and probable. The wrong 
that imperils life is a wrong to the imperiled 
victim; it is a wrong also to his rescuer. The 
wrongdoer May not have foreseen the coming 
of a deliverer. He is accountable as if he had."’ 


Plaintiff’s petition set forth these facts. 
While he was at home in bed, he heard his 
ambulance coming along the street, with 
its siren sounding. Plaintiff had sent one 
of his employees to bring a sick person to 
the hospital. As plaintiff lay in bed he 
heard the loud crash and heard the siren 
stop sounding, and realized his ambulance 
had collided with something at the inter- 
section. (The ambulance had collided with 
the defendant’s truck which was illegally 
parked.) Hearing the collision produced a 
shock to his nervous system and he was 
conscious of a sudden pain in the neighbor- 
hood of his heart, which became acute and 
lasted for several hours. He hurriedly put 
on his clothes and went to the scene of the 
accident where he was several people lying 
on the ground seriously hurt or dead. In 
helping to get the injured into an ambu- 
lance he strained and over-exerted himself, 
and that serious and permanent “impair- 
ment” was caused by the “shock, injuries, 
fright, excitement, alarm, over-exertion, 
overtaxing his strength, and hysteria” re- 
sulting from the accident. The trial court 
sustained demurrers, and dismissed plain- 
tiff’s suit. 
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On appeal it was held that the petition set 
forth a cause of action for damages for in- 
juries resulting from the effort to rescue. 
“In cases where one’s negligence causes in- 
jury or danger to another the negligence 
which causes the injury or danger is negli- 
gence as to the rescuer and efforts to rescue 
will not be considered negligent if they are 
not rash or wanton. Whether the rescuer 
acts rashly or wantonly, except in plain and 
indisputable cases, is a question for the 
jury.” But the petition does not set forth 
a cause of action for injuries from shock, 
anxiety, or excitement, and resulting physi- 
cal disability, which were wholly unasso- 
ciated with and caused by the effort to 
rescue. “The plaintiff was at home in bed 
and no known guide as to forseeability of 
consequences could reach him so far as in- 
juries and facts here appear.” A dissent 
opinion (concurring as to the denial of lia- 
bility for fright etc. totally unconnected 
with the actual work of rescuing) held that 
liability for injury to a rescuer should like- 
wise be denied as too remote, and as un- 
foreseeable. Judgment was _ reversed.— 
Blanchard v. Reliable Transfer Company. 
Georgia Court of Appeals. November 17, 
1944. 21] CCH AvutomosiLe Cases 729, 

Jack D. Evans, Randall Evans, Jr., Thomson, 
Ga., for plaintiff. 

Bussey, Fulcher & Hardin, Augusta, Ga., for 
defendant. 


SUBROGATION — 
REAL PARTY IN INTEREST 


(KANSAS) 


e Rules as to parties 
Suit in name of insurer 





Reviewing all its cases and reexamining the 
entire issue as to the proper parties plaintiff 
in a subrogation action against the third- 
party wrongdoer, the Kansas Supreme 
Court makes a useful summary of rules for 
guidance of the bar. Mrs. Downs was in- 
sured by the City of New York Insurance 
Company under a $50 deductible collision 
policy. She was involved in a collision in 
which her car was damaged to the extent 
of $312.62. Her insurer paid $262.62, the 
amount due under the’ policy, and took 
from her a subrogation agreement assigning 
to it her rights against the tort-feasor, to 
the extent of the payment made. Tice, the 
wrongdoer paid Mrs. Downs the $50 de- 
ductible item, and took a release or her claim. 
The insurer wrote Mrs. Downs advising 
her of their intention to proceed against 
Tice, and asking her if she would be present 
at the trial. She replied, saying that she 
would not be present at the trial. The in- 
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surer filed suit in its own name, against Tice 
(joining Mrs, Downs as a party defendant). 
The trial court sustained a demurrer to the 
plaintiff's petition, upon the grounds that it was 
not alleged in the petition that Mrs. Downs had 
refused to permit the action to be brought 
in her name; and that in the absence of such 
a refusal the action could not be brought by 
the insurance company in its own name. 


The insurer, appealing, relied upon the real 
partv in interest statute, requiring that “Evy- 
ery action must be prosecuted in the name 
of the real party in interest...” Since Mrs. 
Downs, the insured, had been fully paid by 
the tortfeasor, and by the insurer, she no 
longer has any financial interest in the mat- 
ter. Why, then, argued the insurer, should 
not the insurance company bring the action 
as the “real party in interest”? The Su- 
preme Court held that the insurer could 
properly do so, and accordingly reversed 
the judgment sustaining the demurrer. It 
concluded its opinion with a summary of 
the rules as to parties in subrogation cases 
involving an indemnity insurance policy 
containing a clause under which the insurer 
is subrogated (to the extent of its dis- 
charged liability) to all of the insured’s 
right of action. Said the court, two situa- 
tions may arise: 


“1. Where the loss has not been fully covered 
by the insurance payment, and the property 
owner still asserts a claim against the wrong- 
doer. In this case both he and the insurer 
are real parties in interest, but action should 
be brought by the property owner, who will 
hold as trustee for the insurer in respect to 
such part of the amount recovered as the 
insurer has been compelled to pay under the 
policy. If, in such a situation, the property 
owner refuses to bring action, justice re- 
quires that the insurer be permitted to 
bring the action. 


2. “Where the loss has been fully covered, 
either wholly by insurance or partly by in- 
surance and partly otherwise, or where the 
property owner has fully released the wrong- 
doer and no longer asserts a claim. Having 
the sole financial interest in recovery the 
insurer is entitled to bring action in its own 
name. But it may be said that the insured 
property owner also has a certain interest in 
the action in helping fasten responsibility 
where it belongs. Accordingly, we have 
also sanctioned, and properly so, action by 
the insured “for the use and benefit” of the 
insurer. 


“Under these rules, splitting of cause of ac- 
tion is avoided and all parties necessary to 
determination of the controversy are brought 
before the court.” 

—City of New York Insurance Company, 
appellant v. Tice, d.b.a. The Standard Drive 
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It Yourself System, et al., 
Court. November 4, 1944. 
MOBILE CASES 625. 

Harry K. Allen, L. M. Ascough, Topeka, Kan., 
for appellant. 


Allen Meyers, G. Clay Baker, Hubert Else, Her- 
bert A. Marshall, Topeka, Kan., for appellees. 


Kansas Supreme 


21 CCH Auto- 


“USE, OPERATION OR 
MAINTENANCE” OF BUS 


(MISSOURI) 


e Injury to passenger while bus not in 
motion 
Vexatious delay 


The driver of the school bus had for several 
days been annoyed by several girls who 
rode his bus home from the convent school. 
While he was driving they would squirt 
him with water guns. On the day of the 
accident he warned them that they would 
cause him to lose control of the bus. How- 
ever they continued to use the water guns, 
and frequently the jets of water struck the 
driver. He says: “J stopped the bus and 
took up the fire extinguisher, intending to 
scare them. I did not realize by lifting the 
fire extinguisher and turning it up that it 
would start to operate. My intent was only 
to scare them into behaving. However, it 
started to operate and some of the liquid 
struck a girl in the face.” That girl was 
Mary Honor Killoren, one of the girls who 
did not have a water gun. She filed a suit 
against the present plaintiff, the bus com- 
pany, and recovered a judgment. That 
suit, the bus company had to defend itself, 
as its insurer had denied liability on the 
ground that the injury to Miss Killoren did 
not arise out of the “use of the bus,” and 
so was not within the coverage of the pol- 
icy. The bus company paid the judgment 
against it, and brought the present suit to 
reimburse itself. In the trial court the bus 
company recovered judgment against the 
defendant insurer, not only for the amount 
of the Killoren judgment, which it had paid, 
but also for damages for vexatious delay of 
the insurer, and for attorney’s fees. 


It was held on appeal that the injury to 
Miss Killoren while a passenger in the in- 
sured bus was an injury arising out of the 
use of the bus within the meaning of the 
policy. “What the driver did for the pre- 
vention of disorderly conduct on the part 
of any of the passengers causing interfer- 
ence with the safe operation of the bus, or 
disturbance or annoyance of other passen- 
gers, was regulatory in character, and inci- 
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dent to the use of the bus in transporting 
the passengers. The policy, by its terms, 
does not require that the injury be directly 
and proximatelv caused by the use of the 
bus, or caused by the bus itself, or that the 
injury occur while the bus was in motion 
or operation. The policy insures against 
liability for injury arising out of the use of 
the bus.” However, the issue of vexatious 
delay should not have been submitted to 
the jury. There was a fairly debatable is- 
sue of law as to whether or not the injury 
for which the bus company became liable 
Was an injury arising out of the use of the 
bus, within the meaning of the policv. The 
statute against vexatious delay should not 
be invoked to intimidate a good-faith de- 
fense. The right of an insurer to resist 
payment of a claim or loss under its policy 
is not to be determined under the facts as 
found by the jury, but must be determined 
by the facts as they reasonably appear to 
the insurer before the trial. “Vexatious de- 
lay to pay contemplated by the statute is 
not to be deduced from the mere fact that 
the verdict went against the insurer.” The 
judgment was affirmed on condition that 
the plaintiff remit therefrom the amount al- 
lowed for vexatious delay and attorney’s 
fees— Suburban Service Bus Company v. 
The National Mutual Casualty Company, 
appellant. St. Louis Court of Appeals, Mis- 
souri. November 14, 1944. 21 CCH Aurto- 
MOBILE CASES 712. 

Edwin A. Smith, 411 N. 7th St., 
for respondent. 


Joseph N. Hassett, Ernest E. Baker, 
St., St. Louis, Mo., for appellant. 
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Fire and Casualty 


IN THE CURRENT PARADE OF or WI AT 


FIRE POLICY—“IN TRUST AND 
ON COMMISSION”: 


Customers and bailees (N. J.) page 741 


FIRE POLICY—LIMITATIONS: 


New suit after voluntary dismissal 
(Okla. ) 


FIRE POLICY— LIMITATIONS 


(OKLAHOMA) 
e Amendment 
Filing new 
dismissal 


suit after voluntary 


The Oklahoma statutes require that an ac- 
tion on an insurance policy be brought 
within one year. The insured under a fire 
policy, sustained a loss by fire, to her two 
dwelling houses in March, 1938. But in the 
suit filed by her, January, 1939, she claimed 
only for the one house. More than a year 
after the fire, on October, 1940 she was 
permitted to amend her petition to allege a 
loss to the two dwellings. On the same day 
she voluntarily dismissed her action with- 
out prejudice. A statute provided that after 
a voluntary non-suit the plaintiff has one 
year within which to commence a new 
action. Within one year of the order of 
dismissal, (on December 9, 1940) the pres- 
ent action claiming for loss and damage to 
both houses was commenced. Judgment 
was for the plaintiff and the defendant 
appeals on the ground that the amendment 
made October 24, 1940, was not germane 
to the original issue and that the filing of 
the present action on December 9, 1940, was 
a new cause of action or a new action 
separate and distinct from the action filed 
January 17, 1939. 


The court held that the right to amend 
should be liberally construed. An amended 
petition filed after the expiration period 
relates back to the filing of the original 
petition, where plaintiff's claim is not sub- 


THE INSURANCE 


page 740 
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LAW JOURNAL 


FRAUD AND MISREPRESENTA- 
— ee OF PROP- 
=e 


Purchase price misstated (Tenn.) 


RATE DISCRIMINATION—COM.- 
MISSIONER ENJOINED: 


Statute construed (Ind.) 


page 740 


page 741 


HUTT 


stantially changed. “We conclude therefore 
that the amendment of October 24, 1940, 
was an amendment amplifying and correct- 
ing the same claim of the plaintiff and the 
filing of the subsequent action on Decem- 
ber 9, 1940 after the voluntary dismissal on 
October 24, 1940 was within time.” The 
judgment of the trial court was affrmed.— 
Springfield Fire and Marine Insurance Com- 
pany, plaintiff in error v. Chadwick. Okla- 
homa Supreme Court. October 10, 1944. 
Correction ordered, October 25, 1944. 5 
CCH Fire Anp CASUALTY CAsEs 342. 
Rittenhouse, Webster, Hanson & Rittenhouse, 
Oklahoma City, Okla., for plaintiff in error. 
Moody & Henderson, C. H. Bowie, Pauls Val- 
ley, Okla., for defendant in error. 


FRAUD AND MISREPRESENTATION— 
VALUATION OF PROPERTY 


(TENNESSEE) 


e Purchase price misstated 
Amount of policy suggested by agent 


The insurer appealed from a judgment of 
the face amount of the policy for the insured 
for the loss of his house by fire, and urged 
that the property was fraudulently over- 
insured at the instance of the plaintiff. But 
as to this the court said that there was 
material evidence that the property was 
worth $1500 (the amount of the policy) or 
more. Moreover there was testimony that 
the jury could have believed that the in- 
surer’s agent had fixed the amount of insur- 
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ance. The final point urged as fraud, was 
that in a statement made by Martineau, 
the insured, to the adjuster after the fire 
he misrepresented the amount paid for the 
property, saying it cost him $1,500, when, 
in fact, he traded a monument for it at 
$1,050, and took a receipt for $450 from 
Little, the owner, and had the deed recite 
a consideration of $1,500 cash. 


“Was, then, the statement to Lewis so false 
and fraudulent as to void the policy? We 
think not. In the first place, it was made 
after the contract had been executed and 
liability fixed. It could not have constituted 
an inducement. It is difficult for us 
to see how a false statement made by the 
insured as to the amount he had paid for 
the property—which could go only to its 
value—can be deemed fraudulent when the 
jury’s verdict established its value to be 
in excess of the amount represented. In 
short this was an immaterial matter. m 
The judgment for plaintiff was affirmed.— 
Newark Fire Ins. Co., plaintiff in error v. 
Martineau et ux. Tennessee Court of Ap- 
peals, Eastern Section. November 14, 1944. 
5 CCH Fire ann Casuacty CAsEs 348. 
Simmons & Bowman, Johnson City, Tenn., for 
plaintiff in error. 


Vines, Hawkins & Bryant, Johnson City, Tenn., 
for defendants in error. 


FIRE POLICY—“IN TRUST 
AND ON COMMISSION" _ 


(NEW JERSEY) 


© Interpleader 
Customers and bailees 





The complainant issued its fire policy in the 
amount of $2,000 to the Bigeleisens insuring, 
in the event of a loss or damage by fire, to 
fixtures, machinery, ladies cloth coats and 
suits, fur coats, and merchandise usual to the 
business of said defendants Harry Bigeleisen 
and Esther Biegeleisen, “the property of the 
insured or held in trust, on commission or 
otherwise, for which the insured may be legally 
liable, or sold but not delivered or removed.” 
The insureds had a fire. They furnished to the 
insurer a list of the customers whose goods 
were damaged in the fire, the total damage to 
customers’ goods aggregating $3,000. The 
Bigeleisens filed a law suit against the in- 
surer. The insured then filed the present 
bill of interpleader, against the Bigeleisens, 
the customers, and a subrogation claimant, 
praying that it be allowed to deposit the 
insurance money into court, and that the 
defendants be required to interplead, on 
the theory that the “in trust and on com- 
mission” clause made the customers addi- 
tional insureds. The chancellor dismissed 
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the complaint, and dissolved the injunction 
restraining enforcement of the law suit by 
the insureds. 


On appeal the decree was affirmed. It is 
true that the words “in trust or on commis- 
sion” have a peculiar meaning in insurance 
contracts, and under them, recOvery may 
be had in certain instances for or on behalf 
of unnamed parties. “On the other hand, 
we think, despite the presence in the policy 
of the “in trust or on commission” clause 
that under the conditions prevailing in the 
instant case, where insurance has been taken 
out by the named insured voluntarily and 
without any contract with the customers so 
to do, the named insureds, and they only, 
have a right to recover for themselves, and 
for their trustors; and from the proceeds, 
to satisfy their own claim and then hold 
the balance, if any, for their trustors, bailors 
or customers. The customers of the 
Bigeleisens are not named in the policy. 
They did not pay the premium, had no 
agreement that the policy would be written 
and no knowledge of its existence. The 
policy does not specifically or by inference 
permit suit by the customers of Bigeleisens, 
so that they were strangers to the contract 
of insurance and the policy was not written 
for their benefit. If then there is only 
one party entitled to the proceeds of the 
insurance policy; namely, the Bigeleisens, 
there can be no reason for filing a bill of 
interpleader, because there is no valid ques- 
tion as to who is entitled to these funds.” 
The decree dismissing the bill of interpleader 
was affirmed.—The London Assurance v. 
Bigeleisen et al. New Jersey Court of Errors 
and Appeals. October 16, 1944. 5 CCH 
Fire AND CASUALTY CASES 346. 

Jacob I, Jaffe, 80 Lexington Ave., Passaic, N. J., 
Samuel Greenhill, New York City, for plaintiff, 
appellant. 

Samuel Rosenfeld, 136 Washington St., Paterson, 
N, J., for defendants, appellees. 


RATE DISCRIMINATION— 
COMMISSIONER ENJOINED _ 


(INDIANA) 


© Deviation from rules or rates? 
Statute construed 





The Commissioner of Insurance ordered 
that certain insurance companies discon- 
tinue issuing policies of insurance for a 
term of years with a provision that the 
premium named in the policy for the entire 
period shall be payable in equal annual in- 
stallments; and held that such practice was 
at variance with the provisions prescribed 
by the rating bureau of which plaintiff com- 
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panies were members. The companies sued 
to enjoin enforcement of the order. The 
Indiana statutes provided that any deviation 
of any company from the schedule of rates 
established by its rating bureau should be 
uniform in its application to all of the risks 
in the class for which the variation is made. 
The rating bureau to which the appellees 
subscribed prescribed a full annual rate for 
the first year for policies that ran for more 
than a year, and 75 per cent of the annual 
rate for each additional year. Thus the 
premium on a five-year policy would be 
four times the annual rate, payable in ad- 
vance, while the premium under the provi- 
sion of the policy complained of by the 
appellants is payable in five equal install- 
ments, and the policy is only in force for 
such year or years as the premium is paid. 
Thus if the premium is not paid for the 
second year, the policyholder has had one 
year insurance at one-fifth of the five-year 
rate, which is 20 per cent less than the rate 
for a one-year policy. This was claimed by 
the Commissioner to be discriminatory. 


In upholding the trial court’s judgment en- 
joining the commissioner, the Indiana Su- 
preme Court said: “The contracts involved 
are participating policies. The policyholder 
renewing his term policy at the beginning 
of the second year, by paying the premium, 
receives his first year’s dividend, usually 20 
per cent in one company and 30 per cent in 
the other. But if there is not renewal by 
payment of the second year’s premium, the 
policy is cancelled, and the policyholder 
does not receive the participating dividend. 
The appellants contend that this is dis- 
criminatory and contrary to the statute. We 
find no basis for the contention. The same 
contract is offered to all insured, and those 
who cancel, or whose policies are cancelled, 
pay a different rate for the time insured 
than do those who continue for a full term. 
If this is discrimination and inequality, then, 
quoting a different rate for a long-term 
policy than for a one-year policy is dis- 
crimination, and the approved common prac- 
tice of short rating upon cancellation is 
discrimination.” It was further contended 
that the plaintiff companies by these policies 
offered a valuable inducement to policy- 
holders to renew, which inducement was 
not set out in the policies. As to this the 
court said: “The policy provides on its 
face for the distribution of dividible sur- 
pluses. It is a so-called ‘participating’ 
policy. The withholding of participating 
dividends to one who does not renew, so 
long as all policy-holders are treated equally 
in this respect, is no more discriminatory 
than short rating upon cancellation. If the 
distribution of surpluses is an inducement, 
it is not a hidden one, since the policy pro- 
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vides for it.” The judgment enjoining the 
commissioner was afirmed.—The Depart- 
ment of Insurance of the State of Indiana 
et al. v. The Merchants Fire Ins. Co. of 
Ind., et al. Indiana Supreme Court. Octo- 
ber 20, 1944. 5 CCH Fire ANnp CASUALTY 
Cases 344, 


James A, Emmert, Atty. Gen., Frank Hamilton, 
ist Asst. Atty. Gen., Thomas L. Webber, Deputy 
Atty. Gen., for appellant. 

W. H. Thompson, P. E. O'Neal, 
St., Indianapolis, Ind., 


115 N. Penn 
for appellees. 


TWO RECENT DECLARATORY 
JUDGMENTS 


(Concluded from page 708) 


Fact Questions 


While the statute has been of particular aid 
to insurance companies in disposing at the 
very beginning of the vital question of cov- 
erage, this has not deterred courts from 
granting the relief sought, not even where 
the issue involves a question of fact. [Aetna 
Life Insurance Company of oar Con- 
necticut v. Haworth, 300 U. 227, 37 S. Ct. 
461 (1937), whether the aoe was dis- 
abled as of a certain date.] 


Thus, in the first of these cases the company 
seems to have been in crror; in the second 
case, the court itself. 


“Here lies John Shaw, 
Attorney at law; 

And when he died, 
The Devil cried, 
‘Give us your paw, 
John Shaw, 


Attorney at law!” 


—H. J. 


Loaring, 


Epitaphs Quaint, Curious, and 
Elegant, 1872. 
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ACCIDENTAL MEANS—VALIDITY 
OF RELEASE: 
Bona fide dispute (Mo.) page 743 
DISABILITY BENEFITS—FED- 
ERAL JURISDICTIONAL 
AMOUNT: 
Removal to federal court (Ind.) page 744 
DOUBLE INDEMNITY—ACCI.- 
DENT v. SUICIDE: 


Death by gun-shot (Ky.) page 744 


DOUBLE INDEMNITY—FATAL 
HERNIA OPERATION: 
Operation following accident 


(Wash.) page 745 


Life, Health 


and Accident 


IN THE CURRENT PARADE OF PF WATMO Ln 


FALSE ANSWERS IN APPLICA- 
TION—AGENT’S KNOWLEDGE: 
Agent’s knowledge binds company 
(Mo.) page 745 
False answers as to health (N. H.) page 746 
LIMITATIONS—CONCEALMENT 
OF CAUSE OF ACTION: 
Fraud tolling statute (Ga.) 
ORDER ON ACCRUED INSUR- 
ANCE BENEFITS: 
Letter as order ( Mass.) 
TOTAL AND PERMANENT DIS- 
ABILITY: 
Retention of office (S. C.) 
WAR CLAUSE EXCLUSION— 


PEARL HARBOR: 
War clause inapplicable (La.) 


page 746 


page 747 


page 748 


page 748 


CUTANEOUS 


ACCIDENTAL MEANS-VALIDITY 
OF RELEASE 
(MISSOURI) 


@ Insured killed in a fight 
Bona fide dispute 





Shooting craps, the insured lost three or four 
bets. The last bet he made was for 80¢. He 
lost, and did not have the 80¢. A fight started; 
knives were brandished. Of the two versions 
of the affray, one made out the insured as 
acting in self-defense, the other as an ag- 
gressor. At any rate, he was knocked un- 
conscious, taken to a hospital, and later died 
of a skull fracture received in the fight. He 
was insured under a group policy through 
his employer. The policy provided a benefit 
of $1,000 for death by accidental means. The 
insurer denied the claim of the widow for 
$1,000, but offered to give her $100 as a 
“present”, since there was no liability under 
the policy. She accepted the $100 and signed 
a release. Now she sues to recover the dif- 
ference between that amount and the face 
of the policy. She had judgment in the trial 
court. The insurer appeals on the ground 
that the trial court erred in refusing to give 
the jury an instruction in the nature of a 
demurrer to the evidence, based on the re- 
lease executed by the plaintiff. 

In Missouri, the common law rule prevails 
that the payment of a lesser sum than the 
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amount due on a liquidated claim will not 
discharge the whole debt, absent a bona fide 
dispute as to the validity of the debt. Was 
there here a sufficient consideration for the 
release? There is if a bona fide dispute ex- 
isted between the parties as to the liability 
of the insurer. If the insurer at the time the 
release was executed, had made a reasonable 
investigation and had ascertained facts or 
evidence which would cause a reasonable 
person in good faith to believe that the in- 
sured did not come to his death by accident, 
or cause such a person to have an honest 
doubt that death was due to accident, the re- 
lease is based ona valid consideration, other- 
wise not. Good faith must be determined as 
of the date of the denial of liability, and not 
on the basis of the facts as developed at the 
trial. The plaintiff, attacking a release on 
the ground of want of consideration by rea- 
son of bad faith, makes a prima facie case on 
the issue by merely offering substantial evi- 
dence at the trial of his right to recover 
under the terms of the policy, and thereafter 
the burden of going forward with evidence 
to rebut plaintiff's case shifts to the defend- 
ant. If the jury believes plaintiff's testimony 
that the death was due to accident and the 
insurer offered no evidence to the contrary 
(on the issue of good faith), the jury would 
necessarily find that there was no good faith 
controversy as to liability which would fur- 
nish a consideration for the release. 
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“In the case at bar, plaintiff made a prima 
facie case of liability under the policy. The 
burden of going forward with the evidence 
then shifted to the defendant to produce the 
evidence upon which it acted when it denied 
liability. Defendant failed to do this, al- 
though it did introduce substantial evidence 
in support of its defense of nonliability under 
the terms of the policy. ... We cannot look 
to that evidence to determine the issue of 
good faith, because it is not shown that the 
facts which defendant introduced at the trial 
were before the company when it denied 
liability. We do not know what facts de- 
fendant had before it when denied liability. 
. The request for an instruction in the 
nature of a demurrer to the evidence re- 
quested by the defendant at the close of the 
whole case was properly denied.” On condi- 
tion of remittitur by the plaintiff of $90 al- 
lowed for vexatious delay, the judgment for 
plaintiff was affirmed.—Robinson v. Benefit 
Association of Railway Employees, appel- 
lant. St. Louis Court of Appeals, Missouri. 
November 14, 1944. 10 CCH Lire Cases 295. 
Ellis S. Outlaw, 3140 Pine St., St. Louis, Mo., 
John J. Spencer, Jr., 654 Girard St., N. W., 
Washington, D. C., for respondent. 
Robinson M. Jordan, Raymond J, Lahey, 413 
Olive St., St. Louis, Mo., for appellant. 


DISABILITY BENEFITS—FEDERAL 
JURISDICTIONAL _AMOUNT 
(INDIANA) 


@ Removal to federal court 
When jurisdictional amount 
must exist 





“Does the necessary jurisdictional amount 
exist at the time federal court jurisdiction is 
invoked? That is the question to be deter- 
mined on removal, and not what the juris- 
dictional situation was in that respect when 
the suit was started.” When plaintiff’s suit 
was started in the state court to collect dis- 
ability benefits the requisite jurisdictional 
amount was not present. Later plaintiff filed 
a supplemental complaint in which he in- 
cluded in addition to the original claim, a 
further claim for disability benefits which 
had accrued since starting of the suit. The 
total of the plaintiff’s clatms was sufficient 
for federal jurisdiction. The defendant filed 
a petition to remove, to the federal court, 
which was granted. The plaintiff made a 
motion to remand, on the ground that since 
federal jurisdiction did not exist when the 
suit was started, the suit could not be re- 
moved because of the supplemental claim 
increasing the amount sued for. The court 
held that, in spite of contrary decisions, it 
would appear more rational to apply the test 
of jurisdictional amount at the time removal 
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is asked. “It is then that federal court juris- 
diction is invoked. Whether the requisite 
amount was present or lacking before that 
time can be of no consequence. If present 
before removal what purpose as far as fed- 
eral jurisdiction is concerned could it serve? 
The critical time insofar as this require- 
ment is concerned is when the steps are 
taken to effect the attachment of federal 
jurisdiction to the case. Of course it must 
exist then as it likewise must exist at the 
time suit is started, if the action were orig- 
inally commenced in federal court. In both 
instances it is then that the federal court’s 
jurisdiction begins and it is then that the 
requirement in question must exist.” The 
motion to remand was denied.—Sink v. 
Mutual Life Insurance Company of New 
York. United States District Court, North- 
ern District of Indiana. July 25, 1944. 10 
CCH Lire Cases 283. 

McClure & Shenk, Kokomo, Ind., for plaintiff. 
Barrett, Barrett & McNagny, Fort Wayne, Ind., 
Crumpacker, May, Carlisle, Beamer, South 
Bend, Ind., for defendant. 


DOUBLE INDEMNITY—ACCIDENTAL 
DEATH v. SUICIDE 


(KENTUCKY) 


@ Death by gun-shot 
Competency of death certificate 


“T bet a dollar he done it a-purpose”, said 
the insured’s father when he heard that his 
son had been shot. The boy had come into 
the house and told his mother that he wanted 
to go squirrel hunting. She said that he 
could use his father’s gun, which was on 
a rack above a bed in an adjoining room. 
The insured entered the room where the 
gun was kept; the mother and sister im- 
mediately heard the gun fire; they rushed 
into the room, and discovered the insured 
lying on his face on the floor, on top of the 
gun. They slipped the gun from under him 
and turned him on his back; he died in about 
an hour. In support of the insurer’s conten- 
tion that the death was the result of suicide, 
it introduced evidence that the insured had 
been placed in Class 1-A by the local draft 
board some two months before, and that the 
insured had taken his preliminary examina- 
tion for induction into the Army. The in- 
sured had made several statements that 
indicated that he would kill himself before 
he would go into the army. Some of these 
statements were made in a jocular manner. 
The death certificate introduced into evi- 
dence stated that the cause of death was 
“Gun Shot self inflicted”, and that the death 
was “suicide”. The plaintiff sued for double 
indemnity, and recovered judgment in the 
trial court. On appeal this judgment was 
reversed for errors at the trial. 
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In view of the fact that the insured’s threats 
of suicide were made in a jocular manner, 
and in view of the fact that he appeared to be 
in a happy frame of mind at the time of the 
occurrence, it was not unreasonable for the 
jury to infer, as they did, that the insured’s 
death was the result of an accident. The 
insurer contended that, apart from the pre- 
sumption that a person does not take his 
own life, there was a mere scintilla of evi- 
dence that the death was accidental; and that 
the “fact” stated in the death certificate (that 
the death was a suicide) rebutted the pre- 
sumption against suicide. And that, one pre- 
sumption thus rebutting the other, the 
plaintiff had not sustained the burden of 
proof. The court held that the statement in 
the death certificate was not a “fact” within 
the meaning of the statute which made facts 
stated in a death certificate prima facie evi- 
dence; that the statement was a mere opinion. 
The court further held that the trial court 
had erred in not allowing the insurer to 
amend its answer to allege that false answers 
had been given in the application with refer- 
ence to the insured’s having a rupture. Also 
an instruction which placed the burden of 
proof on the defendant to show suicide, was 
error. The judgment was reversed and the 
case remanded.—Kentucky Home Mutual 
Life Insurance Company, appellant v. Watts. 
Kentucky Court of Appeals. October 31, 
1944. 10 CCH Lire Cases 252. 


Woodward, Dawson & Hobson, L. H. Hilton, 
Louisville, Ky., Montgomery & Montgomery, 
Liberty, Ky., for appellant. 


Moore & Pittman, Liberty, Ky., for appellee. 


DOUBLE INDEMNITY—FATAL HERNIA 
OPERATION AS ACCIDENTAL 


(WASHINGTON) 


e Instruction 
Operation following accident 





The operation was successful but the patient 
died. The plaintiff a lieutenant in the fire- 
department, in giving a ladder drill, sus- 
tained a hernia. As a necessary corrective 
for the hernia he submitted to an operation. 
The operation was successfully carried 
through without mishap of any kind. From 
the standpoint of technique, it was com- 
pletely successful. But the patient died. 
Death resulted from a cerebral hemorrhage. 
The rule in Washington is that death is 
accidental, even though the means are in- 
tentional, where the results are unusual, un- 
expected, or unforeseen. The court instructed 
the jury as follows: 


“And so, in this case, even if you should 
find that the hernia of deceased was not 
caused by external, violent and accidental 
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means, if you should find, by a fair pre- 
ponderance of the evidence, that the death 
of the deceased was caused by an operation 
for such hernia and that such death was an 
unusual, unexpected or unforeseen result of 
such operation, then your verdict shall be 
for the plaintiff.” 


The judgment for the plaintiff was reversed 
because of the giving of this instruction 
which the court held to be erroneous. After 
referring to the Washington rule and to 
some case that would sustain the instruc- 
tion, the court said: “We think, however, the 
principle, stated in such broad terms as in 
the instruction, is not sound. To accept it 
would stamp as ‘accidental’ every death 
occurring as the result of an operation, no 
matter how successfully and skillfully it 
might have been performed. In saying this, 
we do not mean to imply that death occur- 
ring during or following an operation is not 
necessitated by injury resulting from acci- 
dent. If an operation is not necessitated by 
injury resulting from accident, then death 
occurring during or following the operation 
can be considered ‘accidental’ only when it 
is the result of mishap or misadventure in 
operative procedure.” . .. In the instant case, 
there is no evidence of mishap or misad- 
venture in the operative procedure which 
would warrant submission of the case to the 
jury on any theory independent of the prem- 
ise that the hernia was the result of a prior 
accident. We hold that instruction No. 8, 
under the facts of record, was erroneous.”— 
Judgment for plaintiff was reversed.— 
3ennett v. Mutual Trust Life Insurance 
Company, appellant. Washington Supreme 
Court, Department Two. November 3, 1944. 
10 CCH Lire Cases 330. 


Velikanje & Velikanje, for appellant. 
Roberts, Swanson & Tunstall, for respondent. 


FALSE ANSWERS IN APPLICATION— 
AGENT'S KNOWLEDGE 


(MISSOURI) 
e Agent’s knowledge binds company 





A lump in the insured’s breast was diagnosed 
as cancer, and the breast was amputated. 
Several years later she again received treat- 
ment by X-ray for metastatic cancer. There 
was no direct evidence that the insured knew 
that she had cancer, but she knew all the 
facts disclosed by the hospital record. Never- 
theless she stated to the medical examiner, 
who so filled out part of her application, that 
she had never had a tumor or any disease of 
the breast; and that she had never had any 
serious medical operation. Minkin, who 
solicited the insured’s husband for the policy 
on the insured, knew of the insured’s condi- 
tion of health, of her operation, and that she 
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had cancer. Nevertheless, in an “Agent’s 
statement” which he filled out and attached 
to the application, he stated that he was not 
aware of anything about the insured’s health 
history that would make the risk undesir- 
able. There was no collusion shown be- 
tween the agent and the insured. The 
medical examiner was not guilty of bad 
faith and he did not know of insured’s dis- 
eased condition or of her hospital record. 
The trial court set aside a jury verdict for 
the plaintiff. On appeal this judgment was 
reversed and the case remanded with direc- 
tions to reinstate the verdict for the plaintiff 
and to enter judgment thereon. 


“We think that the evidence indicated that 
the insured must have known of her true 
condition, that she intentionally gave false 
answers to the examining physician, and that 
she concealed material facts pertaining to a 
disease from which she died... . Such being 
the tase, without any further showing plain- 
tiff could not recover.” However the court 
held that since the agent Minkin, had full 
knowledge of insured’s condition, at the time 
the application was executed, what he knew 
defendant company knew, and therefore the 
defendant was not misled by the application. 
As to the defendant’s contention that Min- 
kin was not an agent but a broker, the court 
held that there was sufficient evidence to 
submit that issue to the jury, and they de- 
cided that issue in favor of the plaintiff. 
There was no evidence of any collusion be- 
tween the agent and the insured. Minkin 
received his knowledge of the insured’s can- 
cerous condition from the insured’s husband, 
and not from the insured. To the defendant’s 
contention that the legal fiction that the 
knowledge of the agent is also the knowledge 
of the principal, and that it should not be 
applied to work an injustice, the court re- 
plied that it was unwilling to extend the 
application of this exception to an insurance 
case where there was no evidence of col- 
lusion. The judgment for defendant was re- 
versed.—Carr, appellant v. The Prudential 
Insurance Company of America. Kansas 
City Court of Appeals, Missouri. November 
6, 1944. 10 CCH Lire Cases 323. 

Roach & Brenner, Ted Houx, Jr., Kansas City, 
Mo., for appellant. 

Michaels, Blackmar, Newkirk, Eager & Swan- 
son, Kenneth E, Midgley, Edward S. Biggar, 
Kansas City, Mo., Harry H. Edel, Newark, 
N. J., for respondent. 


(NEW HAMPSHIRE) 


e Fraud 
False answers as to health 


“As long as somebody is working and stand- 
ing on their feet, we don’t see why we can’t 
insure them.” In order to excuse the false 
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answers given by the insured that he was in 
good health, had never had heart trouble, 
and had never been treated by a doctor, the 
plaintiff cited the above statement by one of 
the soliciting agents, and argued that the 
facts as to the insured’s health were known 
to the agent, and that the company is bound 
by his knowledge. This argument the court 
rejected, and affirmed judgment for the de- 
fendant. 


“The test therefore, to determine whether an 
agent’s knowledge is to be imputed to his 
principal is to inquire whether or not the 
agent was acting for the principal when he 
did that in respect to which it is sought to 
charge the principal with his knowledge. ... 
All the authority that the assistant super- 
intendent [one of the soliciting agents] had 
was to write the applications for the policies. 
He had no authority, as stated in the ap- 
plications, ‘to waive the answer to any ques- 
tion herein, to modify this application, or to 
bind the company by making any promise 
or representation or by giving or receiving 
any information’, all of which was agreed to 
by the applicant. In this respect, life insur- 
ance agents differ from fire insurance 
agents.” Judgment for the defendant was 
affirmed.—Leclerc v. Prudential Insurance 
Company of America. New Hampshire Su- 
preme Court, November 8, 1944. 10 CCH 
Lire CAsEs 328. 

Green & Green, Osgood & Osgood, Anson Os- 
good, for plaintiff. 

Thorp & Branch, for defendant. 


LIMITATIONS—CONCEALMENT 
OF CAUSE OF ACTION 
(GEORGIA) 

© Fraud tolling statute 





As part of the first annual premium the in- 
sured gave a note. This was in 1912. Ap- 
prehensive that he would not be able to pay 
the note when due, he offered the company 
to return the policy in exchange for the note. 
His request was ignored. Within a year of 
the issuance of the policy, and while it was in 
full force and effect, he died. His widow 
knew of her husband’s efforts to recover 
the note. Being ignorant in affairs of busi- 
ness, and unaware that rights under the 
policy had matured, but desirous of ful- 
filling her husband’s wishes, she advised the 
company that her husband was dead, and 
renewed the offer to surrender the policy in 
consideration of the return of the note. Now 
the insurer had already discounted the note 
at a local bank, and so it quickly purchased 
the note from the bank, and its representa- 
tive exchanged the note for the policy. In 
addition to his widow, the insured, Doctor 
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McLean, was survived by two married chil- 
dren and a minor son ten years old. These 
children were not aware of the existence of 
the policy, and were not advised of the act 
of their mother in connection therewith. Ad- 
ministrators of the insured’s estate were 
appointed, and the estate administered, but 
the insurer at no time advised the administra- 
tors of the existence of the policy, and the 
means by which the insurer obtained posses- 
sion of it. Subsequently in 1940 the fraud 
was discovered and the plaintiff appointed 
administrator for the purpose of filing this 
suit, in 1943. The defendant pleaded the 
statute of limitations. The trial court dis- 
missed the plaintiff’s complaint; on appeal 
this was reversed. 

The insurer concedes that upon the death 
of the insured and the communication of 
notice thereof to the insurer, the company 
became legally obligated to pay the sum of 
$5,000 to the administrator of the decedent’s 
estate, but pleads that the cause of action 
is no longer enforceable by reason of (1) the 
failure of the heirs at law to exercise due 
diligence to discover the fraud, (2) the run- 
ning of the statute of limitations. The ap- 
plicable statute of limitations provides that 
if a defendant shall have been guilty of a 
fraud by which the plaintiff shall have been 
deterred from his action, the period of limita- 
tion shall run only from the time of the 
discovery of the fraud. “This appeal clearly 
presents a case to which these principles are 
applicable. The cause of action was created 
by the insurance contract and the death of 
the insured; the concealment of the existence 
of that cause of action resulted from the 
conduct of the insurer in securing posses- 
sion of the policy, by its affirmative fraudu- 
lent act, from among the personal effects of 
the decedent prior to the appointment of an 
administrator, and in concealing thereafter 
all information relative thereto. There can 
be no doubt that the fraud of the insurer 
deterred the co-administrator and the heirs- 
at-law from finding the policy and enforcing 
payment of the liability accrued thereunder, 
and that the continuous, fraudulent conceal- 
ment of the policy itself, the only tangible 
evidence of the cause of action, continued the 
fraud during the entire period of its conceal- 
ment and until 1940. After the date of the 
discovery of the cause of action, due dili- 
gence was exercised to prosecute that action 
within the time allowed by statute. It fol- 
lows that the complaint should not have been 
dismissed.” Kicklighter, Admr., appellant v. 
New York Life Insurance Company. United 
States Circuit Court of Appeals, Fifth Cir- 
cuit. October 30, 1944. 10 CCH Lire Cases 
242. 

Alexander A. Lawrence, Savannah, Ga., Joseph 
T. Grice, Glennville, Ga., for appellant. 

A. R. Lawton, Jr., Savannah, Ga., for appellee. 


ORDER ON ACCRUED INSURANCE 
BENEFITS—LETTER AS ORDER 


(MASSACHUSETTS) 


© Rival claimants 
Gift of funds 


Certain sums to which the insured became 
entitled to under insurance policies, he left 
them with the company, reserving the right 
to withdraw them, but if not withdrawn they 
were to be paid, on his death, to the persons 
named as beneficiaries. Later the insurance 
company received the following letter from 
the insured: 

Dear Sir: 

‘‘During the month of May or June last of cur- 
rent year, I wrote out a plan of my intention 
changing of Beneficiary’s the same was placed 
in my desk in my den. This was signed and 
ready to forward and I am very sorry to think 
the said letter was not forwarded, Now I find 
this letter been lost or mislaid or taken by 
some one from my desk. I would appreciate 
you informing me if such a letter has been 
received in your Department or Claim Dept. 
“T am attaching a copy to the best of my mem- 
ory, and if such has been received please in- 
form me also your assurance of protection 
against such, as it may be possible the party 
who has same may make a change in original 
letter. 


“TI will appreciate your reply at an early date. 


‘Very sincerely yours, 
(s) Norris J. Benoit, 
104 Coolidge Road”’ 





In the attached copy of the plan, the brother 
Frank Benoit was to get $50 per month dur- 
ing his life; the insured’s widow $150 per 
month. The brother sued the widow to en- 
force the plan as set forth in the copy, as an 
order on the fund held by the insurance 
company. The decree below denied him re- 
covery. On appeal this was affirmed. 


“The plaintiff rightly does not argue that 
he was named as a beneficiary under the 
policies. The plaintiff's position is that the 
funds which the company paid into court 
were not ‘insurance funds’, but were money 
left with the company similar to a bank de- 
posit which the insured could order paid to 
any one he saw fit, and that by an order 
given to the company he made a valid gift 
of it to the plaintiff to the extent of $50 a 
month during his life or until the fund was 
exhausted. A complete answer to this con- 
tention is that no such order was ever given 
to the company or to anyone else. The letter 
and enclosure of November 4, 1941 were not 
such. The insured merely called the com- 
pany’s attention to the fact that in May or 
June he had written out a plan of his inten- 
tion to change the beneficiary but that it had 
been lost or mislaid. .. . This fell far short 
of any thing that could be deemed a gift 
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of the fund or an order to pay it to the plain- 
tiff. No other document purporting to be 
such an order was ever executed and de- 
livered by the insured.” The decree for de- 
fendant was affirmed.—Benoit v. Benoit et al. 
Massachusetts Supreme Judicial Court, 
Worcester. October 25, 1944. 10 CCH Lire 
CASEs 284. 

A. T. Wall, for plaintiff. 

J. A. Crotty, for defendants. 


TOTAL AND PERMANENT 
DISABILITY-RETENTION OF OFFICE 
(SOUTH CAROLINA) 


@ Police insurance and annuity act 
Sheriff continuing in office 





Although totally and permanently disabled, 
the plaintiff, Sheriff of Edgefield County, 
retained his office and the salary connected 
with it. The defendants, administering the 
annuity and insurance fund, made an award 
of total and permanent disability benefits 
under the act, but provided in their award 
that before any of such funds shall be paid 
to the respondent he must resign his office 
as sheriff; and they refused to pay the 
claimed benefits for the reason that the plain- 
tiff still held the office of sheriff. In affirming 
judgment for the plaintiff the Supreme 
Court said: 


“This court is aware of the well established 
rule that the construction given to a statute 
by those charged with its execution is entitled 
to the most respectful consideration and ought 
not be overruled without cogent reasons, How- 
ever, had the legislature wished to make it a 
requirement that, before a member could be 
eligible for disability benefits, that he first re- 
sign from such position as held at the time of 
suffering such disability, then it would have 
been a simple matter to so state. This the 
legislature did not see fit to do and it is be- 
yond the province of this court to place such 
limitation therein. Complaint is made that re- 
spondent continuing to receive his salary is 
frreconcilable with his claim of total and per- 
manent disability. The testimony shows that 
others have been doing his work for him and 
if Edgefield County wishes to continue to pay 
to respondent his salary without his perform- 
ing any of the duties of,his office that is a 
matter of concern only to the people of that 
County and the Sheriff and we are unable to 
see wherein appellants are thereby affected.’’ 


Judgment for plaintiff was affirmed.—Har- 
ling v. Board of Commissioners of the Police 
Insurance Annuity Fund of the State of 
South Carolina, appellant. South Carolina 


Supreme Court. November 3, 1944. 10 CCH 
Lire Casgs 250. 


Heyward Brockinton, John W. Crews, Colum- 


bia, S. C., for appellant. 
B, E, Nicholson, Edgefield, S. C., for respondent. 


WAR CLAUSE EXCLUSION- 
PEARL HARBOR 


(LOUISIANA) 


@ Is Pearl Harbor “War’? 
War clause inapplicable 


The score now stands: 3 courts—‘“‘no”, 1 
court—“yes”, on the question “Is Pearl Har- 
bor ‘War’”, within the life policy clause 
excluding double indemnity for death from 
accident, where death results from “war or 
any act incident thereto.” In the latest case 
the insured was serving as an ensign in the 
United States Navy when he was killed by 
the Japanese attack at Pearl Harbor, on De- 
cember 7, 1941. His policy contained a war 
clause. The insurer’s offer to pay the full 
face amount of the policy, but no double 
indemnity, was declined and suit was filed. 
The court held that plaintiff was not entitled 
to double indemnity; that “war” within the 
meaning of the policy meant declared war. 


“There can be no doubt that the attack by 
the Japanese Navy and its air force was in- 
tended as an act of war on its part, which 
eventuated inevitably in a declaration of war 
by both countries. However, the word or 
term as used in this policy must be inter- 
preted in a manner that can be applied and 
understood in a more definite sense, rather 
than depend upon the violence or inconse- 
quential nature of the acts of the attacker. 
If a state of war is to be judged by the latter 
circumstances, it would exist or not accord- 
ing to the opinion of the particular court 
construing it. On the other hand, if it is 
held to mean a condition accepted or recog- 
nized by the political authority of the gov- 
ernment which is attacked whether through 
an actual declaration of war or other acts 
clearly demonstrating such position, then we 
would have a criterion which could be readily 
understood and applied to cases, no matter 
what the circumstances might be.” (For a 
further discussion of the issues of this case 
see page 728.)—Savage v. Sun Life Assur- 
ance Company of Canada. United States 
District Court, Western District of Louisi- 
ana. November 10, 1944. 10 CCH LIFE 
Cases 272. 

Shotwell and Brown, for plaintiff. 


Montgomery, Fenner & Brown, R. M. Bernstein, 
for defendant. 
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Negligence 


Other than Automobile 


IN THE CURRENT PARADE OF CASES iui VOVULUONATENUAAANEATEN EN TAAOAD COAT EAN EATON 


AMUSEMENTS—MINOR INJURED 
IN “LOOP-THE-LOOP”: 
Operator’s failure to stop (Tenn.) 
ATTRACTIVE NUISANCE— 
STREET RAILWAY: 
Jumping on and off train (Cal.) 
DEPARTMENT STORE CUSTOMER 
INJURED: 
onstructive notice—String or tape 


page 749 


page 750 


left on floor (Pa.) page 750 
EXPULSION OF RAILROAD PAS- 
SENGER BY CONDUCTOR: 
Mental anguish (Ky.) page 750 


FALL DOWN ELEVATOR SHAFT 
—HOTEL GUEST INJURED: 
Failure to see that elevator not 
present (Ga.) 
FALL ON WET, SLIPPERY 
SPRINGBOARD AT BEACH: 
Assumption of risk (Fla.) 
FOREIGN SUBSTANCE IN COLA 
BOTTLE: 
Paper in bottle of cola (Ala.) 


page 751 


page 752 


page 752 


GARAGE FIRED BY CARELESS 
SMOKING: 
Guess or speculation ( Mass.) page 753 
LANDLORD’S LIABILITY—TEN- 
ANT SCALDED IN TUB: 
Opinion testimony (N. Y.) page 
LIABILITY OF HOSPITAL— 
LOANED SERVANT DOCTRINE: 
Respondeat superior (Okla.) page 
LOSS OF BAG FROM CHECK 
ROOM: 
Ticket limiting liability (Ark.) 
MALPRACTICE—PATIENT’S CON- 
SENT TO OPERATE: 
Wrong preliminary diagnosis (Ga.) page 755 
PRODUCTS LIABILITY—“IN- 
GREDIENT”: 
Piece of steel in cake (S. C.) 
RES IPSA LOQUITUR—INJURY 
FROM X-RAY TREATMENTS: 
Removing hair (Fla.) page 755 
RESTAURANT PATRON BURNED 
BY OVERHEATED PLATE: 
Volunteer (Ohio) 
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page 754 


page 755 


page 756 
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AMUSEMENTS— MINOR INJURED 
IN “LOOP-THE-LOOP” 


(TENNESSEE) 
@ Operator’s failure to stop 

Plaintiff, a minor twelve years of age, 
brought an action by her mother against 
defendant, the owner and operator of a 
carnival and various amusement devices, for 
personal injuries sustained while riding de- 
fendant’s Loop-the-Loop. Plaintiff had en- 
tered one of the baskets and had taken hold 
of the bar provided for the purpose of hold- 
ing on. The basket started its operation, 
and after making a few revolutions, it sud- 
denly and violently reversed its motion and 
jerked with such force that plaintiff was 
thrown down on the floor of the cage. The 
device continued to revolve, with the result 
that plaintiff was thrown around on the floor 
of the cage, notwithstanding the fact that 
the operator of the device saw or could have 
seen her predicament and could have less- 
ened her injuries by stopping the revolutions 
of the cage. Plaintiff received a blow across 
the bridge of her nose and on her forehead, 
which caused a generalized cellulitis of the 
nose, cheeks, eyes and forehead, necessi- 
tating two operations. Her injuries resulted 
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in a permanent flattening of her nose and 
infection of the sinuses, causing a permanent 


facial disfigurement. A witness testified 
that she called to the operator to stop the 
device, and another witness testified that 


the crowd yelled to the operator to stop the 
machine, but that it continued to revolve. 
Witnesses for defendant testified that the 
Loop-the-Loop could have been stopped 
without any further revolution. The re- 
viewing court was of the opinion that this 
evidence for plaintiff was sufficient to sup- 
port the verdict of the jury for plaintiff. 
There was no error in the charge of the 
court with reference to the degree of care 
required of defendant. The law demands 
the highest degree of care, the same meas- 
ure of care as that of a common carrier. 
A verdict of $6,000 was not considered ex- 
cessive in view of the nature and extent of 
plaintiff’s injuries. Judgment for plaintiff 
was affiirmed.—Banner, etc. v. Winton, d.b.a. 
Cumberland Valley Shows. Tennessee 
Court of Appeals, Middle Section, Nash- 
ville. November 4, 1944. 11 CCH NEcti1- 
GENCE CAsEs 433. 

Walter M. Haynes, John F. Green, Winchester, 
Tenn., for plaintiff. 

Joe Frassrand, Frank Hickerson, Winchester, 
Tenn., for defendant. 
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ATTRACTIVE NUISANCE— 
STREET RAILWAY 


(CALIFORNIA) 


© Jumping on and off train 
Contrivance not uncommon 
Danger a matter of common knowl- 
edge 


“But it is not every contrivance or apparatus 
that a jury will be entitled to treat as an 
‘attractive nuisance.’ Before liability may 
be imposed, always there must be something 
in the evidence tending to show that the 
device was something of a new or uncom- 
mon nature with which children might be 
supposed to be unfamiliar, or not to know 
of its danger.” Quoting thus from an earlier 
case, the court held that a high school boy, 
14 years old, who was injured by attempting 
to jump back on the train which (against 
many warnings) he had jumped off of, could 
not recover from the railroad on the theory 
that the train was an attractive nuisance. 
“A train is not an uncommon contrivance, 
but is a very common and well known 
method of transportation. That it is dan- 
gerous to attempt to jump on or off a moy- 
ing train is a matter of general knowledge, 
and certainly such danger is familiar to 
persons whose mental attainments are such 
that they are pupils in high school. A mov- 
ing train is not of such a nature as to virtually 
constitute a trap into which a high school 
pupil, 14 years of age, would be led to jump 
on account of his ignorance and experience.” 
It was not the duty of the defendant to 
restrain him by force from jumping on or 
off the moving train. The doctrine of at- 
tractive nuisance is not applicable here. The 
judgment for defendant was affirmed.— 
Walker, etc., appellant v. Pacific Electric 
Railway Company. California District Court 
of Appeal, Second District, Division Three. 
October 9, 1944. 11 CCH NEGLIGENCE 
CASES 387. 


Gustave L. Goldstein, for appellant. 


Frank Karr, C. W. Cornell, O. O. Collins, for 
respondent. 


DEPARTMENT STORE CUSTOMER 
INJURED : 
(PENNSYLVANIA) 


e Constructive notice 
String or tapes left on floor 





Mrs. Clark, the plaintiff, a woman 67 years 
of age, entered defendant’s department store 
and went to the second floor where there 
was a special sale of towels and sheets. This 
merchandise was displayed on tables and 
the goods were held together in packages 
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by tapes. When they were broken the tapes, 
some of which were tied at the ends, form- 
ing loops, were either thrown or fell to the 
floor. Plaintiff, while inspecting some of 
the articles on a table, stepped on some of 
these tapes, tripped and fell to the floor, 
sustaining injuries. Defendant’s main- 
tenance man, whose duties included keeping 
the floor in safe condition, said if he saw 
anything lying in the aisles he generally 
kicked it under the table. It was incumbent 
upon defendant store owner to keep the 
premises in a reasonably safe condition for 
the use of its invitees. Defendant asserted 
that there was no proof of constructive no- 
tice of the allegedly dangerous condition of 
the floor, but the court ruled that such no- 
tice was unnecessary, since plaintiff’s proof 
showed that the injuries sustained by her 
were due to the direct negligence of defend- 
ant’s employees in throwing the tapes in 
the aisles or not taking precautions to pre- 
vent their dropping to the floor. Defend- 
ant’s employees had actual notice of their 
own alleged negligence. The court was of 
the opinion that there probably was suff- 
cient evidence to sustain the theory of con- 
structive notice, but it preferred to rest its 
decision on the ground that there was suff- 
cient proof of direct negligence to sustain 
the verdict. Judgment for plaintiff was 
affirmed.—Clark v. Glosser Brothers De- 
partment Stores, Inc., appellant. Pennsyl- 
vania Superior Court. November 20, 1944. 
11 CCH NEGLIGENCE Cases 486. 


Frank P. Barnhart, Johnstown, Pa., for Appel- 
lant. 


Edward J. Harkins, Johnstown, Pa., for Ap- 
pellee. 


EXPULSION OF RAILROAD PASSENGER 
BY CONDUCTOR 


(KENTUCKY) 





© Departure held not voluntary 
Mental anguish 


Janie Thomas, returning from Bowling 
Green to her home at Walton, presented her 
ticket to the ticket agent at Bowling Green, 
and was advised by him to take the Pan- 
American, scheduled to leave at 2:15 P. M. 
Before boarding the train, she showed her 
ticket to the brakeman, who stood at the 
entrance of the coach on which she rode. 
He said to her, “Walton, O. K.”, and as- 
sisted her onto the train. Shortly after 
leaving Bowling Green the conductor col- 
lected her ticket and informed her the train 
did not stop at Walton, and that it would be 
necessary for her to leave the train at Eliza- 
bethtown, Louisville, or Worthville. He 
retained her ticket, and at no time tendered 
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it back. She protested his demand that she 
leave the train; whereupon the conductor 
cursed, abused, and pushed her, and threat- 
ened that if she did not leave the train, he 
would throw her off. She got off the train 
at Elizabethtown, and called her sister, who 
sent her bus fare to get home with. In her 
suit against the railroad, Janie alleged that 
the conduct of the conductor mortified, 
humiliated and frightened her, as a result 
of which she suffered mental anguish and 
physical pain. The railroad appealed from 
a judgment in favor of the plaintiff. 


The railroad argued the insufficiency of the 
evidence, based upon the contention that 
the plaintiff was not required to get off the 
train at Elizabethtown that she could have 
gotten off the train at Louisville or Worth- 
ville, therefore, when she alighted at Eliza- 
bethtown, her departure from the train was 
voluntary. “This argument in its best light, 
is specious. According to appellee’s testi- 
mony, she was required to get off at one of 
three places; it made no difference which 
she chose; the fact remains that she was not 
permitted to remain on the train.” A fur- 
ther point made by the railroad on appeal, 
was that the plaintiff's sister was erro- 
neously allowed to testify that plaintiff 
called her on the telephone from Elizabeth- 
town, in response to which call she wired 
appellee money to make the return trip 
home on a bus. “It is argued that this evi- 
dence is not competent, because appellant 
is not liable to appellee in damages because 
of her failure to have sufficient money to 
buy a ticket on the bus, although appellant’s 
agent had deprived her of passage on the 
train for which she had purchased a ticket. 
One who procures passage on a railroad has 
the right to depend upon completing his 
journey, without being required to fortify 
himself with money sufficient to purchase a 
second passage; and we know of no more 
humiliating circumstance than finding one- 
self two hundred miles from home without 
sufficient money to obtain transportation. 
It seems to us that this was a proper cir- 
cumstance to show in proof of mental an- 
guish. . . . Testimony that she telephoned 
her sister from Elizabethtown corroborates 
her story that she was in Elizabethtown at 
the time she has related; and the fact that 
she was crying is corroboration of the an- 
guish and humiliation she felt at the time 
complained of.” The judgment for plaintiff 
was afirmed.—Louisville & Nashville Rail- 
road Company, appellant v. Thomas, etc. 
Kentucky Court of Appeals. October 17, 
1944. 11 CCH Nec ticence Cases 301. 

L. M. Ackman, H. T. Lively, Woodward, Daw- 
son & Hobson, Louisville, Ky., for appellant. 


R. L. Vincent, C. C. Adams, Williamstown, Ky., 
for appellee. 





FALL DOWN ELEVATOR SHAFT-— 
HOTEL GUEST INJURED 


(GEORGIA) 


e Contributory negligence 
Failure to ascertain that elevator 
present 





Plaintiff's husband was a registered guest 
of the defendant’s hotel at the time of his 
death and had been assigned a room on the 
eighth floor of the hotel building. He re- 
ceived injuries which resulted in his death 
in attempting to use one of the elevators 
to go from his room on the eighth floor to 
the lobby floor of the hotel. It appears 
from the petition of plaintiff that, about 
midnight of January 12, 1943, the deceased 
was on the lobby floor of the hotel and de- 
sired to go to his room on the eighth floor 
to get his coat and hat and the coat and hat 
of a friend; that he and his friend went to 
the elevator corridor where he found an 
elevator, which was unattended, standing 
at said floor level with its door open, lights 
burning, with electric power switch con- 
nected and unlocked, and this was the only 
elevator available for use on the lobby floor 
of the hotel at that time; that on frequent 
occasions before that time the elevator in 
question and other passenger elevators of 
the same kind in the hotel had been entered 
and operated to upper floors by persons 
other than elevator operators and this fact 
was known to the defendant and its em- 
ployees at the time the elevator in question 
was left open, lighted, unattended and ready 
for use at the time in question—all of which 
it is alleged constituted an invitation to 
plaintiff's husband and other persons law- 
fully on the defendant’s premises to enter 
and operate said elevator; the deceased be- 
ing familiar with the operation of self-serv- 
ing elevators, entered and operated it in 
going to the eighth floor of the hotel where 
his room was located; that he left the ele- 
vator at the eighth floor with the door partly 
open (approximately six inches); so that 
the elevator could be used by him in return- 
ing to the lobby floor of the hotel; that he 
went to his room and within four or five 
minutes after leaving the elevator on the 
eighth floor with the door slightly ajar, he 
returned from his room to the elevator and 
observing the door was still ajar as he had 
left it, and assuming, as he had a right to 
do, that the elevator had not been moved, 
he placed his hand upon the door, and push- 
ing against it as he moved across the thres- 
hold, stepped forward with the intention of 
again entering the elevator, but the same 
had been moved by one of the defendant’s 
agents of employees from the eighth floor 
without warning or notice to him and with- 
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out closing the door, and, as a consequence, 
her husband in the emergency thus created 
lost his balance, and fell down the elevator 
shaft a distance of eight floors, thereby re- 
ceiving the injuries that caused his death. 


The trial court sustained a demurrer to 
plaintiff's petition and dismissed plaintiff's 
suit. Sustaining this ruling, the Court of 
Appeals said: “Was it the act of a prudent 
person in the exercise of ordinary care to 
push the door open and step into the dark 
elevator without taking any precaution 
whatever to ascertain whether the elevator 
was present? Clearly, we think it was not. 
We think it affirmatively appears from the 
allegations of the petition that the deceased, 
by the exercise of ordinary care, could have 
avoided the injury complained of, and that 
the petition fails to set out a cause of ac- 
tion.” Where it clearly appears from the 
petition that the negligence charged against 
the defendant was not the proximate and 
effective cause of the injury, the court may 
upon general demurrer, as a matter of law, 
so determine. Judgment for defendant was 
afirmed.—Sprague v. Atlanta Biltmore Ho- 
tel Co. Georgia Court of Appeals. Novem- 
ber 17, 1944. 11 CCH NeEcLIceNceE CAsEs 
461. 


Blair & Carmichael, Marietta, Ga., MacDougald, 
Troutman & Arkwright, Harlee Branch, Jr., 
Dudley Cook, Atlanta, Ga., for plaintiff. 


Smith, Smith & Bloodworth, Croom Partridge, 
Atlanta, Ga., for defendant. 


FALL ON WET, SLIPPERY 
SPRINGBOARD AT BEACH 


(FLORIDA) 
e Assumption of risk 


“One who participates in the diversion of- 
fered by an amusement device accepts the 
dangers that inheres in it so far as they are 
obvious and necessary.” Quoting thus 
from Shearman and Redfield on Negligence, 
the court affirmed a judgment for the de- 
fendant county, entered by the trial court 
on demurrer. Plaintiff was injured when 
he slipped and fell on a wet and slippery 
diving board at a public bathing beach 
maintained by the deferdant. “In the case 
at bar it is alleged that the springboard was 
unsafe or dangerous only when wet. We 
infer from the amended declaration that 
water would splash on the springboard when 
the diver struck the water. Plaintiff knew 
that the springboard was wet or likely 
would be wet by splashing water because 
of the usual and normal operation of the 
springboard by others at the time and place 
of diving from the springboard. The risk 
of using the springboard was obvious, clear 
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and foreseen by the use of ordinary care 
and judgment. The slippery condition of 
the springboard was incidental to its use 
and we cannot say that defendant was neg- 
ligent under the condition and circumstances 
set out in the amended declaration.”—Payne 
et al., appellants v. City of Clearwater Pin- 
ellas County, Florida. Florida Supreme 
Court. October 13, 1944. 11 CCH NEctI- 
GENCE CASEs 357. 

C, V. McClurg, Carver & Langston, for appel- 
lants, 


Ralph Richards, for appellee. 


FOREIGN SUBSTANCE IN 
COLA BOTTLE 


(ALABAMA) 





@ Paper in bottle of cola 
Weight of the evidence 


Leaving his wife at the school-house where 
a play was being given, the plaintiff Wat- 
ford, went down to Griffin’s filling station to 
buy a drink. He testified that he bought a 
bottle of Royal Crown Cola. As he was 
drinking it he felt something on his tongue 
which he thought was a fly’s wing, where- 
upon he looked down in the bottle and said: 


“‘There is something in here, what is it? and 
we all huddled up and looked at it, and we 
couldn't make out what it was by the light we 
had on the overhead ceiling and Mr. Griffin says 
‘Let's go in the station where we can get close 
to my light on the desk, and we taken it in 
there and we turned it around and looked at it 
and we couldn't figure what it was and never 
did figure what it was, and then I told Mr. 
Griffin to put a cap on that thing for me, *o 
have a man to drink that thing might kill a 
man, not wholesome at all, and he put a cap 
on it and I says, ‘You got any adhesive tape?’ 
and he says, ‘I think I have’ and I says ‘Put a 
roll on there. I don't want to leave the building 
with it in that shape, unless it is sealed up good 
and tight. I don’t want anybody to say I tam- 
pered with it because you all three know all of 
the facts’ and I says ‘now put the date on it, 
this day and the hour of the night and your 
name—your initials on it’ and he did that. I 
says ‘I want you to put a little more on it. 
I want you to put all three of our names on 
there and the time of night and now here is a 
5¢ deposit on this bottle. I am taking this home 
with me.’’’ Plaintiff further testified: ‘‘And 
about that time we begun to disband. I says 
‘I have got to go back to the schoo] house.’ I 
began to feel kind of sick then—‘I have got to 
go home’ and I walked down the road, down 
towards the school towards the sidewalk, and I 
got right in front of the Methodist Church in 
McKenzie, Alabama, and seemed like everything 
in me was coming out and I reckon it did. I 
vomited there for some little bit and two of 
the boys that was with me come along and says 
‘What's the matter?’ and I says ‘I am sick.’”’ 
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Plaintiff claims that he later got in the bus 
and went home. That he didn’t call the doc- 
tor that night because the doctor was gone. 
That he was sick all the way home. That he 
was sick for at least two days and couldn’t 
eat anything. That he had never had any 
previous trouble with his stomach in his life. 
He claims that he was treated by Dr. Jordan 
and Dr. Piper and that he was still suffering 
from his stomach when the case was tried 
on the 18th day of October, 1943, nearly two 
years after the occurrence. Plaintiff denies 
that he drank any liquor on that occasion, 
but he called as his witness the filling station 
operator, Mr. Griffin, who testified positively 
and unequivocally that when the plaintiff 
came to his place of business plaintiff had 
some liquor and offered Griffin and Baggett 
a drink. Griffin further testified that both 
he and Baggett and the plaintiff all drank liq- 
uor from this bottle and on being asked what 
sort of liquor he answered it was “average 
moonshine liquor’,—either a pint or half a 
pint. Mr. Griffin further testified that the 
foreign substance in the R-C Cola looked 
like a cigarette package with the cigarettes 
taken out, although he says there were no 
letters on it. If it was a cigarette package 
the colors had all faded out. One theory 
suggested by the plaintiff was that the R-C 
Cola bottle was washed in a caustic solution 
and that the paper in the bottle became im- 
pregnated with caustic soda, causing the 
discomfort of which the plaintiff complains. 
One of the doctors who treated the plaintiff 
for stomach trouble following the Cola in- 
cident, testified that the plaintiff probably 
had gastric ulcers. He was further of the 
opinion that the bottle of R-C Cola with 
the paper in it would not have caused the 
condition the plaintiff was in. Another phy- 
sician who was given a history of his trouble 
by the plaintiff, testified that he had no 
recollection of the plaintiff mentioning the 
bottle of Cola, in connection with his stom- 
ach trouble. 


In reversing the judgment for plaintiff, the 
court held that the verdict was against the 
weight of the evidence. “We feel, however, 
that the weight of the evidence is to the 
effect that plaintiff was in possession of 
some moonshine liquor and took a substan- 
tial drink of it on the occasion when he 
claims he purchased the R-C Cola. 

The lethal potentialities of moonshine liquor 
are too well known to require description 
by this court. Dr. Jordan referred to the 
fact that it is generally known that empty 
lye cans are common around illicit stills. 
Numerous press accounts tell us of fatalities 
following experience with moonshine liquor. 
We think it is as reasonable to assume that 
the condition the plaintiff complains of in 
this case was caused by the consumption of 
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moonshine liquor as it was drinking R-C 
Cola.”—Chero-Cola Bottling Company vy. 


Watford. Alabama Court of Appeals. June 
30, 1944. 11 CCH Neciicence Cases 475. 


Powell & Hamilton, Greenville, Ala., for ap- 
pellant. 


H. P. Rogers, Greenville, Ala., for appellee. 


GARAGE FIRED BY CARELESS 
SMOKING 


(MASSACHUSETTS) 


@ Opinion evidence of fire chief 
Guess or speculation 


Holden shared a two car garage with Brown- 
hill. The plaintiff Brownhill’s son testified 
that about 1 A. M. August 15, 1940 he ar- 
rived at his house, immediately adjacent to 
which was the two car garage in question. 
He observed that the doors of Holden’s 
side of the garage were open and that Hol- 
den (the defendant’s intestate) was seated 
in the rear seat of his automobile with the 
dome light on, the engine not running, the 
automobile doors open, and the radio ‘on. 
There was also a haze of cigarette smoke. 
At about 3 A. M. the garage, which con- 
tained no electric wiring, was enveloped in 
flames. The burning automobile of the de- 
fendant’s intestate was removed from the 
garage by the fire department, who found 
Holden’s badly burned body in the back 
seat. The medical certificate gave the cause 
of his death as “suffocation and partial cre- 
mation”. 


The district fire chief was asked on direct 
examination if he had an opinion as to the 
cause of the fire. Answering in the affirma- 
tive he was asked what was that opinion, to 
which he answered without objection, 
“Careless smoking.” On cross-examination 
he testified: 

Q. ‘‘There was nothing in this particular garage 
or that you found in the examination of this car 
to indicate that cigarettes started the fire?’’ A. 
“‘No; you couldn't prove that . . the interior 
of the car was so badly damaged you couldn’t 
prove anything. You couldn't prove what started 
the fire.”’ Q. ‘In other words you cannot state 
definitely what started that particular fire?’ 
A. ‘‘No; you could not, no."’ 


On redirect examination he testified: 
Q. ‘Did you form any opinion as to whether or 
not the fire started in the rear of the car?’’ 


A. “Oh, we were positive the fire started in the 
car, in the rear of the car, yes.”’ 


The jury returned a verdict for the plaintiff, 
in his suit for the negligent burning of his 
garage; but the trial judge entered a verdict 
for the defendant.. On appeal it was held 
that the entry of the verdict for the defend- 
ant was right. “The so-called opinion of 
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the district fire chief that careless smoking 
was the cause of the fire is revealed by the 
cross-examination to have been no real 
opinion at all. Being merely a guess or 
speculation as to a fact later testified by him 
to be incapable of proof, this expression of 
conjecture must be put out of the case. 
Without it there is no evidence of any act, 
negligent or otherwise, of the deceased 
caused the fire. The presence of the de- 
ceased, even though he was smoking and 
alone, at 1 A. M. in the back of the automo- 
bile, where the fire started, is not enough 
from which to infer that he had acted negli- 
gently.” Judgment for defendant was af- 
firmed. — Brownhill v. Kivlin, Admx. 
Massachusetts Supreme Judicial Court, 
Hampden. October 25, 1944. 11 CCH Nec- 
LIGENCE CASES 467, 


R. P. Walsh, for plaintiff. 
P. G. Gearan & W. A. McBride, for defendant. 


LANDLORD'S LIABILITY—-TENANT 
SCALDED IN BATH-TUB 


(NEW YORK) 
e Opinion testimony 


While the plaintiff was in his bath he was 
scalded by a sudden gush of scalding water. 
Defendant, owner of the apartment house, 
appealed from the judgment rendered 
against him in favor of the tenant. The trial 
court received, over objection, opinion testi- 
mony to the effect that the sudden gush of 
scalding water which caused plaintiff’s in- 
juries could have been caused by the sudden 
drawing off of a large quantity of cold water 
by other tenants in the house, or by the sud- 
den clearing up of a clogged condition in 
plaintiff's hot-water pipe. On appeal, the 
court held that the admission of this testi- 
mony was prejudicial error, since there was 
no factual basis in the evidence for such 
opinion testimony. A new trial was granted. 
—Jones v. Poinciana Realty Corp., appel- 
lant. New York Supreme Court, Appellate 
Division, Second Department. October 23, 
1944. 11 CCH NEeEcLicENcEe Cases 365. 
Thomas F. Harrigan, 130 Williams St., 
York, N, Y., for appellant. 


Julius Jay Flamm, 44 Court St., Brooklyn, N. Y., 
for respondent. 


New 


LIABILITY OF HOSPITAL—LOANED 
SERVANT DOCTRINE 
(OKLAHOMA) 

@ Respondeat superior 


In order to cure a cancer in his left testicle, 
the plaintiff engaged Dr. Miles to adminis- 
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ter x-rays treatments. Dr. Miles had his 
offices in the defendant hospital. All ar- 
rangements of the plaintiff were made with 
Dr. Miles. The hospital furnished the x-ray 
equipment, and two x-ray technicians to 
Dr. Miles; and in return he divided the fee 
obtained from plaintiff, with the x-ray de- 
partment. However the two technicians 
acted entirely under the direction of Dr. 
Miles. As a result of the treatments plain- 
tiff received certain burns, for which he sued 
the hospital, alleging that the technicians 
and Dr. Miles were negligent in administra- 
tion of the treatments. From a judgment 
for the defendant, plaintiff appeals. 


On appeal, the court held that Dr. Miles 
was acting on his own account as a physi- 
cian, and was not acting as an agent of the 
hospital in giving the treatments, and was 
not subject to its control or directions. The 
defendant for a consideration simply fur- 
nished Dr. Miles its x-ray equipment and 
technicians to use in giving the treatments. 
The fact that Dr. Miles maintained his office 
in the hospital and that the defendant col- 
lected and retain a part of the fee is im- 
material. As to the technicians, although 
generally employed by the hospital, the lat- 
ter reserved and exercised no right of con- 
trol over them, so as to make it responsible 
for their acts in helping to give the treat- 
ments. The defendant, their general em- 
ployer, reserved and exercised no right of 
control over them as to make it responsible 
for their acts in helping to give the treat- 
ments. As x-ray technicians their duties 
were similar to those of nurses. It was their 
duty to follow the instructions of Dr. Miles 
in operating the x-ray machine and in as- 
sisting in giving the treatments. Assuming 
that they were guilty of negligence which. 
contributed to plaintiff's injuries, Dr. Miles 
would be liable for damages caused by such 
negligence, but the defendant, as owner and 
operator of the hospital is not liable there- 
for. The judgment for defendant was af- 
firmed.—Hull, plaintiff in error v. Enid 
General Hospital Foundation. Oklahoma 
Supreme Court. October 24, 1944. 11 CCH 
NEGLIGENCE Cases 389. 


O. B. Martin, Blackwell, Okla., for plaintiff in 
error. 


Simons, McKnight, Simons, Mitchell & Mc- 
Knight, Enid, Okla., for defendant in error. 


LOSS OF BAG FROM CHECK-ROOM _ 


(ARKANSAS) 


* bby stipulation limiting liability for 
Oss 


The ticket which the attendant in the bus 
station gave to the plaintiff when she 
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checked her hand bag, contained the stipula- 
tion that the carrier would not be responsi- 
ble for loss, damage or detention of articles 
left for checking for any amount in excess 
of $25. On plaintiff’s calling for the hand 
bag which she had checked the bag could 
not be found. Defendant’s agent testified 
that the porter had handed out too many 
bags to someone. Plaintiff testified that the 
ticket stipulation limiting the defendant’s lia- 
bility had not been called to her attention, 
and that she did not read it. In the trial 
court plaintiff recovered judgment for the 
full amount of the value of the lost bag. On 
appeal however the court was of the opinion 
that the check was a contract between the 
parties, and that plaintiff was chargeable 
with knowledge of the terms and conditions 
of the ticket, including the limitation of lia- 
bility. Therefore, judgment for the plaintiff 
was reduced to $25.—Missouri Pacific Trans- 
portation Company v. Williams. Arkansas 
Supreme Court. October 16, 1944. 11 CCH 
NEGLIGENCE Cases 345. 


Henry Donham, Richard M. Ryan, for appellant. 
Ed. F. McDonald, for appellee. 


MALPRACTICE—PATIENT’S 
CONSENT TO OPERATE 


(GEORGIA) 
e Wrong preliminary diagnosis 





The physician testified that he advised the 
plaintiff of the unexpected conditions that 
he found after he had made the incision, 
and that she consented to his continuing 
with the operation as he had begun it; but 
he also testified that it was a tedious and a 
very delicate operation and he had begun 
it thinking he had a minor operation. He 
told the patient that the thing was deeper 
than he thought it was, but he did not ask 
her then whether or not she wanted to go 
forward with the operation after he made 
this discovery. In answer to the question, 
“In other words, when you discovered that 
your original diagnosis was wrong, you pro- 
ceeded then on your own judgment and 
without suggesting to her that situation?”, 
he answered, “I guess you would say that 
is the effect of it. I think so.” The patient 
on her part, testified that if she had been 
told that the matter was difficult and com- 
plicated with possible serious consequences, 
she would have declined to go on with the 
operation. This testimony made out a case 
for the jury. The judgment for plaintiff 
was affirmed.—Wall, appellant v. Brim. 
United States Circuit Court of Appeals 
Fifth Circuit. November 14, 1944. 11 CCH 
NEGLIGENCE CAsEs 473. 





PRODUCTS LIABILITY—“INGREDIENT” 


(SOUTH CAROLINA) 


@ Pure Food law 
Piece of steel an ingredient of a cake? 


All cook-books to the contrary, the South 
Carolina Supreme Court holds a piece of 
steel to be an “ingredient” of a cake. Mc- 
Kenzie, the plaintiff, bought for five cents, 
a cake which had been baked by the defend- 
ant People Baking Company, and by it sup- 
plied to the retail merchant from whom 
plaintiff bought it. On eating the cake, the 
plaintiff received a severe cut and injury to 
her gums from a sharp piece of steel im- 
bedded in the cake. One section of the ap- 
plicable Pure Food laws of South Carolina 
provided that an article of food shall be 
deemed to be adulterated “if it contains any 
added poisonous ingredient, or any ingredi- 
ent which may render such article injurious 
to the health of the person consuming.” The 
majority opinion holds that, on the authority 
of Irick v. Peoples Baking Co., 187 S. C. 238, 
196 S. E. 887, and in order to effectuate the 
intention of the Pure Food laws to protect 
the people of the State from impure and 
adulterated food, the piece of steel is an 
“ingredient” within the meaning of the stat- 
ute. The judgment of non-suit against the 
plaintiff was reversed, and the case was 
remanded for a new trial—McKenzie v. 
Peoples Baking Company, South Carolina 
Supreme Court. July 26, 1944. 11 CCH 
NEGLIGENCE CAsEs 258. 

Ashton H. Williams, Lake City, S. C., for ap- 
pellant. 

Royall & Wright, Florence, S. C., for respondent. 


RES IPSA LOQUITUR-—INJURY FROM 
X-RAY TREATMENTS 


(FLORIDA) 


@ Prima facie case made out 
Treatment to remove hair 





Following the taking by the plaintiff of 
treatments from the defendant for the re- 
moval of hair from her face, she had to be 
operated on for a skin cancer, her skin was 
atrophied, and showed a beginning of kera- 
tosis. Prior to the treatment Sophie Green- 
berg, the plaintiff, had heavy hair growing 
on her face and neck. Attracted by a news- 
paper advertisement, she went to the beauty 
parlor operated by the defendant Post. Mrs. 
Post, for $150, promised to remove the hair 
by a course of treatment; and the plaintiff 
agreed and undertook the treatments. In 
giving the treatments, hot wax was first 
placed upon the face and neck of the patron 
and then allowed to cool. Upon cooling, 
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this depilatory agent was removed from the 
skin, bringing the offending hair with it. 
Such stubborn hairs as remained after this 
operation were jerked from the skin of the 
patron with tweezers. Roentgen rays were 
then played on the face and neck of the 
patron by means of an x-ray machine 
manipulated or operated by the defendant or 
someone under her management. The de- 
fendant was neither a physician nor a sur- 
geon. Shortly after taking the treatments 
heavy wrinkles began to appear in plain- 
tiff's face which, when exposed to the 
weather, bled and caused great pain. The 
defendant prescribed and applied cold cream 
to plaintiff's face and neck to alleviate this 
condition. Sores began to break out, but 
the treatments were continued. Finally 
plaintiff consulted a skin specialist concern- 
ing the condition of her face and neck. His 
testimony at the trial was that he found the 
skin of the face and neck of plaintiff to be 
wrinkled and atrophic. He had likewise 
found several warty lesions which he 
thought might become malignant, and a 
skin cancer which he had had to remove by 
operation. His diagnosis was that the con- 
dition was brought about by over-exposure 
to exradiation and would become progres- 
sively worse. The trial judge directed a 
verdict on the ground that there was no 
negligence shown. On appeal it was held 
that there was direct and circumstantial evi- 
dence tending to prove the negligence 
alleged, at least prima facie; and that there 
was ground for a reasonable inference that 
if due care had been employed by the person 
charged with due care in the premises, the 
injuries complained of would not have hap- 
pened to plaintiff. The judgment for de- 
fendant was reversed and the case remanded 
for a new trial.—Greenberg, appellant v. 
Post et ux. Florida Supreme Court. No- 
vember 7, 1944. 11 CCH NeEcLicENcE CAsEs 
479. 


Erle D. Askew, Richard T. Earle, Jr., Clair A. 
Davis, for appellant. 


Austin L, Richardson, for appellees. 


RESTAURANT PATRON BURNED BY 


OVERHEATED PLATE’ _ 


(OHIO) 


@ Volunteer 
Self-inflicted injury 


When the waitress brought the orders of 
waffles and sausages, to the plaintiff’s table, 
she first set one order in front of Osbun, the 
plaintiff's companion. Then, because of the 
presence of other tables on both sides she 
reached over Osbun’s shoulder and across 
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the thirty inch table to serve the plaintiff 
his order. To assist the waitress, plaintiff 
took hold of the plate when it was a few 
inches above the table. He dropped the 
plate immediately because it was “extremely 
hot”, saying, “Gee, that sure is hot.’ The 
side of the plate that was handled by the 
waitress was only warm, whereas the other 
side which was grasped by the plaintiff was 
“extremely hot.” It was necessary for plain- 
tiff to call a surgeon who lanced the thumb 
three times and continued to treat it for 
over a month. Plaintiff testified that he 
lost thirty days time by reason of the injury. 


“There was evidence from which the jury 
could have found that the plate had been 
handed to the plaintiff by the waitress, so 
that he was not a ‘volunteer’, Even if, 
however, the waitress did not indicate by 
gestures or otherwise that she desired the 
plaintiff to assist her in placing the plate on 
the table, it is our opinion that it cannot be 
said in this case that as a matter of law the 
plaintiff ‘burned himself’, From the fact 
shown by the evidence that the waitress 
reached across Osbun’s shoulder and across 
a table thirty inches wide, to deposit plain- 
tiffs plate on the table, the plaintiff cannot 
be said as a matter of law to have been neg- 
ligent in grasping the plate to assist the 
waitress.” The judgment for defendant was 
reversed.—Haneke, appellant v. The May- 
Flower Doughnut Corporation. Ohio Court 
of Appeals, Cuyahoga County, Eighth Dis- 
trict. October 9, 1944. 11 CCH NeEcLicencf 
Cases 484. 


Who’s Who in This Issue 


EDWIN BORCHARD— 


Professor of Law, Yale University Law 
School. Probably the foremost authority 
in the United States on the declaratory 
judgment. His great book, Declaratory 
Judgments, is indispensable for the insurance 
practitioner. 


EDWARD L. O’CONNOR— 


Iowa State University, B. A., LL. B., D. J. 
County Attorney for Johnson County, Iowa 
from 1933-1937. Attorney General of the 
State of Iowa from 1933 to 1937. For sev- 
eral years thereafter served as special coun- 
sel for The American Mutual Insurance 
Company of Des Moines, Iowa. At present 
he is engaged in active practice at Iowa 
City, Iowa. 


DECEMBER 


(756) 





ww 


Our fighting men still have 
a long way to go! But by 
buying extra bonds you can 
do much to shorten their 
embattled miles—lessen the 
price they so willingly pay 


for victory! 


Let's all 


BUY 
MORE BONDS 





THE 
INSURANCE LAW 
JOURNAL 


DECEMBER 1944 
NUMBER 263 








